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No. 11,709 

QUESTION PRESENTED 

In a case where the evidence showed the presence of 
addicts and the presence of addict paraphernalia, and 
buys of “capsules” on the premises, the following single 
question is presented: 

Does the common nuisance statute, D. C. Code (1951) 
§ 33-416, prohibiting the maintaining of a place which is 
resorted to by dope addicts for the purpose of using nar¬ 
cotic drugs, require that the government prove by chem¬ 
ical analysis or otherwise, the actual presence of narcotic 
drugs? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 11,709 


United States of America, Appellant 

v. 

Allen Williams, alias Turk, Appellee 


Appeal from the Municipal Court of Appeals for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a decision of the Municipal Court 
of Appeals for the District of Columbia. Upon petition 
for allowance of appeal pursuant to the Rules of the 
United States Court of Appeals for the District of Colum¬ 
bia Governing Review of Cases from the Municipal Court 
of Appeals for the District of Columbia, this Court on 
March 26, 1953, allowed this appeal to be taken. 

STATEMENT OF THE CASE 

On November 17, 1951, a one count information was filed 
against appellee in the Municipal Court of the District of 
Columbia, charging him with maintaining a place which 
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was resorted to by narcotic drug addicts for the purpose 
of using narcotic drugs or was used for the illegal keeping 
and/or selling of the same in violation of D. C. Code 
(1951) § 33-416. (J.A. 1.) During the trial, the government 
agreed that it was not proceeding under the latter part of 
the statute but was relying solely upon the former part, «« 

i.e. maintaining a place which was resorted to by narcotic 
drug addicts for the purpose of using narcotic drugs. 

(J.A. 67.) The jury returned a verdict of guilty as charged, 
and the appellee was sentenced to imprisonment for a 
period of 360 days and a fine of $1,000 or 360 days in de¬ 
fault of payment of the fine. (J.A. 4.) From this con¬ 
viction, appellee prosecuted an appeal to the Municipal 
Court of Appeals for the District of Columbia. (J.A. 4.) 

That court, in an opinion written by Judge Quinn, decided 
February 5, 1953, 1 reversed the trial court on the ground 
that the Government had failed to prove an essential part < 

of its case, i.e. the presence of narcotic drugs. Upon peti¬ 
tion for allowance of appeal, this Court allowed the 
present appeal to be taken from the decision of the Munici¬ 
pal Court of Appeals. 

At the trial, it was shown by the Government that appel¬ 
lee had rented the basement apartment of 1738 8th Street, 

N. W. from the owner of the premises. (J.A. 14.) She, ^ 

the owner, testified that it was the appellee who had per¬ 
sonally paid her or her agent the rent. (J.A. 15.) The 
Government’s second witness, police officer Fillman, testi¬ 
fied that he had gone to the appellee’s apartment on three 
separate occasions; that he had bought “two capsules” on r 

November 13, 1951, at appellee’s apartment from a James 
LeGrand. (J.A. 30.) On November 15, Fillman again 
bought “two capsules” through an informer. (J.A. 30-31.) 

The next night, November 16, Fillman took part in a raid 
on the apartment. (J.A. 32.) The police found several 
persons in the living room. A search of these people and 
of the apartment produced such dope addict paraphernalia 
as two hypodermic needles, a syringe, stockings and a v, 

i Williams v. United States, D.C.Mun. App. 94 A2d 473, (1953). 
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spoon known as a “cooker.” (J.A. 37.) On a bed under 
the corner of the bedspread, was found “a plastic vial 
containing 36 capsules” (J.A. 38.) Appellee was not seen 
on the premises by Fillman on any of these three occa¬ 
sions. (J.A. 29-33.) Another police officer testified that the 
persons found in the apartment at the time of the raid 
were known to him as drug addicts. He also stated that 
he had seen drug addicts there at another time prior to 
the raid. (J.A. 44.) At the close of all the evidence, a 
motion for judgment of acquittal was made by the appel¬ 
lant and was denied by the court. (J.A. 58-59.) Upon this 
evidence, the jury returned a verdict of guilty. (J.A. 4.) 
From that verdict and the judgment entered thereon, 
appellee appealed to the Municipal Court of Appeals for 
the District of Columbia, which Court reversed the jury’s 
verdict on the sole ground that the Government failed to 
prove by chemical analysis or otherwise the presence of 
narcotic drugs at the premises in question. 

STATUTE INVOLVED 

D. C. Code (1951) §33-416 provides: 

“Any store, shop, warehouse, dwelling house, build¬ 
ing, vehicle, boat, aircraft, or any place whatever, 
which is resorted to by narcotic drug addicts, for the 
purpose of using narcotic drugs, or which is used for 
the illegal keeping or selling of the same, shall be 
deemed a common nuisance. No persons shall keep or 
maintain such a common nuisance.” 

SUMMARY OF ARGUMENT 

Where there is sufficient proof that persons found on the 
premises are drug addicts, and where the jury can reason¬ 
ably infer from the presence of the various drug taking 
paraphernalia, that these persons were there, for the pur¬ 
pose of using narcotic drugs, it is not necessary for the 
Government to further prove the actual presence of nar¬ 
cotic drugs in a prosecution under the Common Nuisance 
Statute, D. C. Code (1951) §33-416. 
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ARGUMENT 

The Common Nuisance Statute in the District of Columbia, 
Prohibiting the Maintenance of a "Dope Pad", Does Not 
Require That the Presence of Dope on the Premises Be 
Proved as an Element of the Crime. 

The portion of the Common Nuisance Statute that is in¬ 
volved on this appeal is as follows: “ * * * any place what¬ 
ever, which is resorted to by narcotic drug addicts, for the 
purpose of using narcotic drugs, # * • shall be deemed a 
common nuisance.’’ D. C. Code (1951) § 33-416. In its opin¬ 
ion, the Municipal Court of Appeals stated that under the 
facts in this case, “there was sufficient proof that the per¬ 
sons found on the premises were drug addicts. Also, the 
jury could reasonably infer from the presence of the vari¬ 
ous drug taking paraphernalia that these persons were 
there for the purpose of using narcotic drugs. * * (Em¬ 
phasis supplied). The remaining portion of that quotation, 
and this is the crux of the present appeal, is the clause 
“—if the presence of narcotic drugs had ever been 
shown.” In its failure to prove the actual presence of 
narcotic drugs by chemical analysis or otherwise, the 
Municipal Court of Appeals held that “the Government 
has totally failed to prove one of the essential elements of 
this crime.” Upon this premise the Court held that “the 
motion for judgment of acquittal should have been 
granted. ’ ’ With this we do not agree. 

The statute in question sets out what is to be deemed a 
common nuisance. In essence, it is a place “which is re¬ 
sorted to by narcotic drug addicts for the purpose of using 
narcotic drugs.” It is the Government’s position that 
this statute does not require that the presence of narcotic 
drugs be proven as one of “the various elements of the 
crime.” The Government contends that in order to sus¬ 
tain a conviction under this portion of the statute, it is 
simply required to prove (1) the presence of drug addicts 
at the place in question; and (2) that these drug addicts 
are there for the purpose of using narcotic drugs. We 
submit that in order to prove the latter element, it is suffi¬ 
cient to show by such circumstantial evidence as “various 
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drug-taking paraphernalia’’ and the finding of “a plastic 
vial containing 36 capsules” that these drug addicts were 
there for the purpose of using narcotic drugs. 

To require more than these two elements, as the Munici¬ 
pal Court of Appeals has done, is to create an additional 
requirement which we submit the Congress or the drafters 
of this Act did not intend at the time this statute was 
enacted. 

The instant case presents a question of first impression in 
this or any other jurisdiction. It concerns the interpreta¬ 
tion of the elements of proof required by the D. C. Code 
(1951) § 33-416, known as the Common Nuisance Statute 
prohibiting “dope pads.” 

This statute, while it has been adopted in many states, 
(this section of the Code is the same as Section 13 of the 
Uniform Narcotic Drug Act) has apparently never been 
construed by any jurisdiction prior to the Municipal Court 
of Appeals decision. 

A thorough review of the legislative history fails to dis¬ 
close any reference to this particular section of the Uni¬ 
form Narcotic Drug Act, as it was adopted by Congress. 
The Act of June 30, 1938, 52 Stat. 794, Chap. 532, Sec. 16, 
was passed by the 75th Congress, Third Session, in both ! 
the House (H.R. 2375) and in the Senate (S.R. 2023) by ; 
merely a reading of the bill without comment. Nor do the j 
District Committee Reports of the House or the Senate ; 
indicate that the section in question was discussed at the 
time this bill was before Congress. 

The history of the Uniform Narcotic Drug Act stems 
from a New York Public Health Statute enacted in 1927 
(N. Y. Session Laws, 1927, Chap. 672). The second tenta¬ 
tive draft submitted by the committee on the Uniform 

i 

Narcotic Drug Act to the National Conference of Com¬ 
missioners on Uniform State Laws at its 38th Annual 

i 

Meeting in 1928 was substantially the same as the then 
existing New York Law. 2 The 1927 New York Law, how¬ 
ever, did not contain the Common Nuisance Section. This 

2 Handbook of the National Conference of Commissioners on Uniform State 
Laws (1928) at page 322. 
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Common Nuisance Section of the Uniform Narcotic Drug 
Act made its first appearance in the third tentative draft 
of the Act that was submitted at the 39th Annual Meeting 
of the National Conference of Commissioners on Uniform 
State Laws in 1929. 3 It was in this form that the section of 
the Uniform Narcotic Drug Act now under consideration 
was ultimately approved and adopted by the National Con¬ 
ference in 1932 4 and was subsequently adopted by the 
United States Congress in 1938, Supra. 

It is interesting to note that in 1933, the 1927 New York 
Narcotic Drug Act was repealed by New York Session Law 
(1938), Chapter 684, and in its place was adopted the Uni¬ 
form Narcotic Drug Act, which, at that time, contained the 
Common Nuisance Section as is now contained in McKin¬ 
ney’s Consolidated Laws of New York Annotated, Public 
Health Law: Article 22, Section 433. 

It was this Uniform Narcotic Drug Act that was 
ultimately adopted by the United States Congress for the 
District of Columbia, as noted above. 

A search of the records of the Federal Bureau of Nar¬ 
cotics, Department of the Treasury, fails to disclose any 
pertinent information with regard to this particular por¬ 
tion of the statute. The correspondence of the Bureau 
simply indicates that after the third draft was submitted 
to the Bureau for its recommendations, it was noted that 
this Common Nuisance Section had been included in that 
draft, and that the Bureau was in favor of this section and 
even recommended that it be extended to include the * 1 pad¬ 
locking clause” so as to permit the authorities to padlock 
opium dens and other such places which were resorted to 
for the use of narcotics. A thorough search of the Ameri¬ 
can Legislative Reference Section of the Congressional Li¬ 
brary has likewise failed to disclose any material pertinent 
to the Common Nuisances Section of the Uniform Narcotic 

3 Handbook of the National Conference of Commissioners on Uniform State 
Laws and Proceedings, (1929), at page 338. 

4 Handbook of the National Conference of Commissioners on Uniform State 
Laws and Proceedings, (1932), at page 334. 
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Drug Act, as passed by the 1932 Annual Conference of 
Commissioners on Uniform State Laws and Proceedings. 

Relying then upon the clear language of the statute, it 
is submitted that the proof necessary to sustain a convic¬ 
tion under the statute is (1) the presence of narcotic drug 
addicts and (2) evidence that these persons were there 
for the purpose of using narcotic drugs. The additional 
requirement of proof of the existence of narcotic drugs as 
read into the statute by the Municipal Court of Appeals 
seems, in the opinion of the Government, unwarranted. 

CONCLUSION 

Wherefore, it is respectfully submitted that the opinion 
of the Municipal Court of Appeals for the District of 
Columbia should be reversed. 

Leo A. Rover 
United States Attorney 

William J. Peck 

E. Riley Casey 

Assistant United States Attorneys 
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Information No. 493622 

IN THE MUNICIPAL. COURT FOE THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

District of Columbia 
ss: 

November Term, A. D. 1951 

Charles M. Irelan, Esquire, Attorney of the United 
States in and for the District of Columbia, who, for the 
said United States, prosecutes in this behalf, by Ned Alston 
Perry, Esquire, one of his assistants, comes here into 
Court, at the District aforesaid, on the 17th day of 
November, in the year of our Lord, one thousand nine 
hundred and fifty-one, in this said Term, and for the said 
United States, gives the Court here to understand and be 
informed, on the oath of one Raymond A. Fillman that one 
Allen Williams @ Turk late of the District aforesaid, on 
the 15th day of November in the year of our Lord, one 
thousand nine hundred and fifty-one with force and arms, 
at the District aforesaid, and within the jurisdiction of this 
Court, he the said Allen Williams @ Turk did maintain a 
dwelling-house which was resorted to by narcotic drug 
addicts for the purpose of using narcotic drugs or which 
was used for the illegal keeping/or selling of the same and 
maintaining a common nuisance therefor in violation of 
Title 33, Section 416, D. C. Code, against the form of the 
statute in such case made and provided, and against the 
peace and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration 
of the Court here in the premises, and that due proceed¬ 
ings may be had against the said Allen Williams @ Turk 
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in this behalf to make him answer to the said United States 
touching and concerning the premises aforesaid. 

Charles M. Irelan 
Attorney of the United States 
in cmd for the District of Columbia. 

By Ned Alston Perry 

His said Assistant. 

Personally appeared Raymond A. Fillman before me this 
17th day of November, A. D. 1951, and being duly sworn 
according to law, doth declare and say that the facts as set 
forth in the foregoing information are true. 

(signed) Ned Alston Perry 

Assistant Attorney of the United States 
in a/nd for the District of Columbia. 

146 Filed 

Nov. 17 10:11 AM ’51 

Walter F. Beam hall 
Clerk of Muncipal Court 
Washington, D.C. 

Sep—2-52 91840 A—USC 5.00 


Bond 


Appeal fee 
W. J. O’Neil 


No. 493622 
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United States 


Allen Williams @ Turk 
1837 7th St. N.W. 


CCR 746610 
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Maintaining a Common Nuisance 
Title 33 D. C. 416 

C. Mitchell 
Witnesses: 

Raymond A. Fillman Narc. Squad 

Inez Gaines 2025 13th St. N.W. 

Joseph A. Gabrys Det. Bur. 

Nov. 17, 1951. C 11-30-51 Deft to secure counsel. 
Bond $3000 

Frank H. Myers 

Committed AR 
See Inside 
See Inside 
See 493623 

Nov. 28, 1951. At the request of the Asst. U.S. Atty. Mr. 
Bryant and defense counsel Mr. Mitchell the Court 
reduces the bond to $1500. RAS Frank H. Myers. 
Committed DP P.W. Howard, Jr. surety. 

Nov. 30, 1951. Plea not guilty. Jury trial demanded. 
Contd. for assignment 1-25-52 Bond $1500 PWH EHS 
AJH 

Jan 25, 1952. Cont. 2/13/52 Req of deft. Deft. Atty ill in 
bed. CHD 

Feb 13, 1952. Cont. 3-6-52 Defts. Atty ill. CHD GDN 

Mar 6, 1952. Cont. 3/25/52, because of unexplained 
absence of counsel for Deft. FG MKJr 

Mar 25, 1952. Cont. 4-9-52. Deft Atty ill. Def. in custody 
in another case. Notify and check number with surety. 
FG MKJr 

Apr 9, 1952. Cont. 5/2/52. See above instructions. FG 
MKJr. 
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Apr 9, 1952. Deft, surrendered by surety this date. FG 
MKJr. 

Committed JMB 

May 2, 1952. The Court having in mind Deft’s incarcera¬ 
tion, and Atty. Mitchell’s hospitalization, apprised Deft, 
that if he wished, other counsel would be appointed, but 
the Deft, preferred to await Mr. Mitchell’s recovery. 
Cont. 5/23/52. FG MKJr. Committed SFO 

May 23, 1952. Cont. 6/23/52. Counsel for Deft. ill. AS 
AWS 

May 26, 1952. At the request of Atty. for Def. with con¬ 
currence from Asst. District Atty. Mr. Diamond, the 
Court reduces the bond from $1500 to $500. 6/11/52. 
W. J. O’Neil surety. EHS AJH 
Committed JMcQ 

Jun 23, 1952. Cont. July 10 req of Govt. AS AWS 

Jul 9,1952. Cont. 7-22-52 Govt. CLW TCS 

Jul 22, 1952. Cont. 8-5-52 deft. CLW TCS 

Aug 5, 1952. Cont. 8-13-52 Deft, no further continuances. 
CLW TCS 

Aug 13, 1952. Jury sworn. Trial begun. Respited to 
8-14-52 CLW TCS 

Aug 14, 1952. Trial resumed and completed. Verdict 
guilty. Judgment guilty Cont. 8-15-52 forsent. CLW 
TCS 

Aug 15,1952. Deft, is sentenced to 360 days and $1,000 or 
360 days. Deft, to be held without bond. CLW TCS 
Committed WJC 

Aug 22, 1952. Defts. Mot. to set appeal bond denied. 
Further Deft’s motion for judgment of acquittal or new 
trial denied. CLW TCS 

Aug. 30, 1952. Notice of Appeal filed. ALC 
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September 5, 1952. Order received from Judge Fennell, 
dated September 5, 1952, stating that “upon considera¬ 
tion of the appellants motion to continue and extend the 
time for filing of the record on appeal to and including 
the 15th day of October 1952, and it appearing to the 
Court that the trial judge is absent and unavailable for 
settling the statement of proceedings and evidence, It is 
then this 5th day of September, 1952, Ordered and 
Decreed, that the time for the filing of the record be and 
the same is hereby extended to and including the 15th 
day of September, 1952- ’ ’ ALC 

September 8, 1952. Order received from Judge Fennell, 
dated September 8, 1952, stating that “upon considera¬ 
tion of the oral motion of appellant to extend the time 
for approval of the reporter’s transcript or for settle¬ 
ment of a statement of Proceedings and Evidence, it 
appearing that the trial judge is absent and not avail¬ 
able for either purpose, it is therefore, by the Court, 
this 8th day of September, 1952, Ordered that the time 
for approval of reporter’s transcript or settlement of a 
statement of Proceedings and Evidence be, and the same 
hereby is, extended to and including the 18th day of 
September, 1952.” ALC 

September 9, 1952. Order received from Judge Fennell, 
dated September 9, 1952, stating that “upon considera¬ 
tion of the oral motion of appellant to extend the time 
for the filing of the reporter’s transcript or of a state¬ 
ment of Proceedings and Evidence, it appearing that the 
trial judge is absent and not available for either pur¬ 
pose, it is therefore, by the Court, this 9th day of 
September, 1952, Ordered that the time for the filing of 
reporter’s transcript or of a statement of Proceedings 
and Evidence be, and the same hereby is, extended to 
and including the 18th day of September, 1952. The 
orders signed bv this Court dated Sept. 5th and Sept. 8th 
pertaining to extensions of time are hereby vacated and 
set aside.” ALC 
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September 16, 1952. Order received from Municipal Court 
of Appeals dated September 15, 1952, extending time to 
September 17, 1952, to file Designation of Record and 
Statement of Errors, time having expired. ALC 
September 16, 1952. Designation of Record filed. ALC 

September 17, 1952. Statement of Errors filed. ALC 

September 17, 1952. Reporter’s Transcript filed and sub¬ 
mitted to Trial Judge. ALC 

[seal] 

A True Copy 
Test: 

Walter F. B ram hall 

Clerk, Muncipal Court, D. C. 

By Pauline Anderson 

Deputy Clerk 

148 Defendant's Prayer for Instructions No. 1 

The jury is instructed as follows: 

That the statute which the accused herein is alleged to 
have violated, Title 33, Section 416, D. C. Code (1940 Ed.) 
provides (1) the keeping or maintaining of a place which is 
resorted to by narcotic drug addicts for the purpose of 
using narcotic drugs, and (2) the maintaining and keeping 
of a place which is used for the illegal keeping or selling 
of narcotic drugs. 

You are further instructed that if you find that the gov¬ 
ernment has not proved both a keeping or maintaining of 
a place which is resorted to by narcotic drug addicts for 
the purpose of using narcotic drugs and the maintaining 
and keeping of a place which is used for the illegal keeping 
or selling or narcotic drugs, you must find the defendant 
Allen Williams not guilty. 


149 Defendant's Prayer for Instruction No. 2 

The Jury is instructed as follows: 

Before you may find the defendant in this case guilty, you 


must find it to be a fact (11) that the defendant did in fact 
keep and maintain the premises 1738 8th Street, N.W. and 
in that connection he did have exclusive control of said 
premises, (2) that the said premises were resorted to by 
persons wffio were drug addicts, (3) that if you did find that 
the said premises were resorted to by persons who were in 
fact drug addicts, then you must find it to be a fact that such 
drug addicts did resort to said premises for the purpose of 
using narcotic drugs on the said premises. 

That even though you find it to be a fact that any one, or 
any two of the aforementioned elements were true as to this 
defendant and you did find it to be a fact that any single 
one of the aforementioned elements were not true as to this 
defendant, then your verdict must be not guilty; that is to 
say, that in order to find this defendant guilty of the charge 
herein, you must find all three of the aforegoing elements, 
which have been numbered for your convenience, to be true 
beyond a reasonable doubt. 

150 Defendant's Prayer for Instruction No. 3 

Seven persons were named in the testimony produced by 
the government as being drug addicts who were persons who 
on one occasion were in the premises 1738 8th Street, N.W. 
These seven persons were not called at witnesses by the 
government. 

“There is another rule of law that may be of help to 
you and that is pertinent to this case. If a witness is not 
produced who is peculiarly available to one side or the 
other, then the Jury has a right if it wishes to do so—and 
it is entirely within the Jury’s discretion to draw the 
inference that the testimony of that witness (or witnesses) 
the witness (or witnesses) who was not called, would be 
unfavorable to the party who has failed to call the witness 
unless the absent of the witness is sufficiently accounted for 
or explained”. 

Billeci v. U. S., 184 F. 2d 394, 398 (D.C. 1950). 
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151 Defendant's Prayer for Instruction No'. 4 

The crime which the defendant in this case is alleged to 
have committed is a violation of Title 33 Section 416 D. C. 
Code (1940 Ed.). 

This statue reads as follows: 

“Any store, shop, warehouse, dwelling house, building, 
vehicle, boat aircraft or any place whatsoever which is re¬ 
sorted to by narcotic drug addicts for the purpose of using 
narcotic drugs or which is used for the illegal keeping or 
selling of the same, shall be termed a common nuisance. No 
person shall keep or maintain such a common nuisance.” 


152 Defendant's Prayer for Instruction No. 5 

You are instructed that every fact necessary to constitute 
the offense charged must be proven beyond a reasonable 
doubt, and that if there is a reasonable doubt as to any such 
fact, you shall acquit; that the result of the evidence must 
be to exclude every reasonable hypothesis of innocence, 
and be consistent only with the guilt of the accused; that 
you are not at liberty to guess, and where a fact is sus¬ 
ceptible of two interpretations, one of which is consistent 
with the innocence of the accused, you must not adopt that 
intrepretation which incriminates the defendant, but rather 
must accept and apply that hypothesis leading to the defend¬ 
ant’s innocence. 


153 Defendant's Prayer for Instruction No. 6 

You are instructed where circumstantial evidence is relied 
on, the circumstances themselves must be proved and they 
can not be presumed or rest on conjecture or speculation. 
If the circumstantial evidence does not establish the guilt 
of the defendant, Allen Williams, beyond a reasonable 
doubt, then you must find the defendant not guilty. 


154 Defendant's Prayer for Instruction No. 7 

The jury are instructed that the burden is upon the Gov¬ 
ernment to prove the accused’s guilt beyond a reasonable 
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doubt and the evidence must exclude every reasonable hy¬ 
pothesis except that of guilt. The evidence must not only be 
consistent with the guilt of the defendant, but must be incon¬ 
sistent with any rational theory of innocence. If, you find 
from the evidence that there is any hypothesis of innocence 
as to the defendant, Allen Williams, then you shall return 
a verdict of not guilty as to the said defendant. 


155 Defendant's Prayer for Instruction No. 8 

You are instructed that if you determine the fact to be 
that any witness has testified falsely about a material fact 
concerning which he could not reasonably have been mis¬ 
taken, you have a right to disregard any or all of said 
witness’ testimony. 


156 Defendant's Prayer for Instruction No. 9 

You are instructed that in criminal cases the entire burden 
of proof is upon the Government, from the beginning to the 
end of the trial, and this burden of proof never shifts from 
the Government to a defendant, and the defendant is not 
bound to explain anything, and his failure to explain any¬ 
thing connected with the case, cannot be considered by you 
as a circumstance tending to prove guilt. 


157 Defendant's Prayer for Instruction No. 10 

You are instructed as a matter of law that a defendant is 
presumed to be innocent. He is not required to prove him¬ 
self innocent or to produce evidence at all on that subject. 
In considering the testimony, you must consider it and view 
it in light of this presumption with which the law clothes 
a defendant. It is a presumption that abides with him 
throughout the trial of the case until the evidence con¬ 
vinces each individual juror of his guilt beyond a reasonable 
doubt. 
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158 Defendants Prayer for Instruction No. 11 

You are instructed as a matter of law that the burden 
of proof is always upon the prosecution to establish each 
and every element of the offense beyond a reasonable doubt. 
It is not sufficient to establish a probability though a strong 
one, arising from the doctrine of chance that the fact 
charged is more likely to be true than the contrary, but the 
evidence must establish the truth of the face beyond a 
reasonable doubt. 


159 Defendant's Prayer for Instruction No. 12 

The jury is instructed that the only object and purpose 
of an information in a criminal case is to inform the defend¬ 
ant of the cause of the accusation against him; that it does 
not amount to evidence in any degree whatever and the 
only purpose for which it can be considered by the jury 
is to determine the charge of which the defendant is accused. 


160 Defendant's Prayer for Instruction No. 13 

“A conviction is required to be based upon substantial 
evidence, as distinguished from suspicion. The evidence 
should be more consistent with guilt than innocence, and 
exclude any reasonable hypothesis of innocence. ,, 

Moore v. United States, 56 F. 2d 794. 

Van Gorder v. United States, 21 F. 2d 939. 


161 Defendant's Prayer For Instruction No. 14 

You are instructed that every fact necessary to constitute 
the offense charged must be proven beyond a reasonable 
doubt, and that if there is a reasonable doubt as to any such 
fact, you shall acquit; that the result of the evidence must 
be to exclude every reasonable hypothesis of innocence, 
and be consistent only with the guilt of the accused; that 
you are not at liberty to guess, and where a fact is sus¬ 
ceptible of two interpretations, one of which is consistent 
with the innocence of the accused, you must not adopt that 
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interpretation which incriminates the defendant, but rather 
must accept and apply that hypothesis leading to the de¬ 
fendant’s innocence. 


162 Defendant's Prayer for Instruction No. 15 

You are instructed that the arrest and prosecution of the 
defendant is no evidence of guilt and these facts are not to 
be considered by the jury as evidence of anything in this 
case. 


163 Defendant's Prayer for Instruction No. 16 

The jury is instructed as follows: 

The defendant Allen Williams is alleged to have made 
certain statements to Officer Gabrys in this case while the 
defendant was in custody. 

You are directed to regard such an oral statement al¬ 
legedly made by defendant with caution. 

Jackson v. U. S. U. S. Ct. of Appeals, No. 10789, de¬ 
cided May 29, 1952. 


164 Defendant's Prayer for Instruction No. 17 

You are instructed that if you find James LeGrand was 
not the agent of the defendant Allen Williams, you must 
return a verdict of not guilty. 

You are further instructed that if you find that the gov¬ 
ernment has failed to prove beyond a reasonable doubt that 
the defendant Allen Williams had knowledge and partici¬ 
pated in the use to which James LeGrand and/or Ernestine 
Howard put the premises 1738 Eighth Street, Northwest 
and/or that James LeGrand and/or Ernestine Howard 
were the tenants of Allen Williams at the aforesaid prem¬ 
ises, you must return a verdict of not guilty. 


165 Defendant's Prayer for Instruction No. 18 

You are instructed that the statement of defendant intro¬ 
duced by the government as to his wow-tenancy of the 
premises 1738 8th Street, N. W. is an exculpatory state- 
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ment and the government is bound by it unless you find that 
the government has shown the exculpatory statement to be 
false beyond a reasonable doubt. 

State v. Darrah, 92 P. 2d. 

Young v. XJ. S., 97 F. 2d, 200. 


ZL 

2 EXCERPTS FROM TRANSCRIPT 

PROCEEDINGS 

Opening Statement on Behalf of the Government 

Mr. Fennell: May it please the Court and you ladies and 
gentlemen of the jury, as I indicated in my opening re¬ 
marks, the defendant Allen Williams is charged with main¬ 
taining a common nuisance. More specifically, the infor¬ 
mation charges that on the fifteenth day of November 1951 
this defendant, Allen Williams, did maintain a dwelling- 
house which was resorted to by narcotic drug addicts for 
the purpose of using narcotic drugs or which was used for 
the illegal keeping or selling of the same and maintaining 
' a common nuisance therefor in violation of Title 33, sec¬ 
tion 416, D. C. Code. 

In support of these allegations as laid down in the infor¬ 
mation, the Government will call its witnesses; more par¬ 
ticularly, Mrs. Inez Gaines, who will testify that she is the 
owner of the property located at 1738 Eighth Street, North¬ 
west; that she rents that property or a portion thereof to 
the defendant, Allen Williams, alias Turk; that she has 
rented that property to Mr. Williams for a year or more. 
The police officers, Mr. Fillman and Mr. Gabrvs of the 
Narcotics Squad, will testify that on November 13 and again 
on November 15 they went to the premises located at 1738 
Eighth Street, Northwest, and that there they saw persons 
who are known to them to be drug addicts and that 

3 there at that address they also made purchases of 
narcotic drugs. Sergeant Gabrvs will tell you that 

on several occasions he has seen the defendant, Allen 
Williams, the maintainer of this what is called a dope pad, 
at 1738 Eighth Street, Northwest. 


If we prove these facts to you beyond a reasonable doubt, 
at the proper time we will ask you to return a verdict of 
guilty as charged. 

Mr. Harris: May we approach the bench, your Honor? 

The Court: Yes. 

[Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:] 

Motion for Judgment of Acquitted 

Mr. Harris: May it please the Court, the defendant moves 
for a judgment of acquittal. We move for judgment of 
acquittal on the opening statement. If he proves every¬ 
thing that he says, he doesn’t prove a violation of this 
section 416 of Title 33, I believe it is. Assuming that he 
did rent the place and assuming everything that he says 
is true, it doesn’t show that he is keeping or maintaining a 
nuisance. 

The Court: Anything further? 

Mr. Harris: I certainly think, your Honor, that they are 
going to have to show a knowledge. 

The Court: Show a knowledge on whose part? 

Mr. Harris: On the part of the defendant. 

4 The Court: Well, that will develop; no question 

about that. Anything further? Any other reasons 
that you want to put in the record? 

Mr. Harris: His opening statement doesn’t state a case, 
your Honor. 

The Court: O.K. I overrule your motion. 

• • •••••••• 

Inez Gaines 

was called as a witness for and on behalf of the Govern¬ 
ment and, having been duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
By Mr. Fennell: 

Q. Will you state your name, please, madam. A. My 
name is Inez Gaines. 
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Q. And where do you live, Mrs. Gaines? A. 2025 Thir¬ 
teenth Street, Northwest—2025. 

Q. Yes, ma’am. And do you own property located at 
1738 Eighth Street, Northwest? A. I do. 

5 Q. And what is that premises there? A. You 
mean how it is located ? 

Q. No. What is that? Is that a house? A. It’s a house 
with a basement apartment. Upstairs is a six-room house. 
Two different families rent each unit. 

Q. I see. Do you know the defendant Allen Williams? 
A. I bought the place and found him there. 

Mr. Harris: The answer isn’t responsive. 

The Witness: Yes; when I bought it, I found him there. 

By Mr. Fennell: 

Q. Just answer “Yes” or “no.” Do you know him? 
A. Well, I couldn’t sav I know him. I have seen him. 

Q. Do you know who he is? A. Yes. 

Q. Now, is Allen Williams a tenant of yours? A. Yes; 
when I bought the property, he asked me to let him remain 
living there. 

Q. WTien did you buy the place? A. I had the settlement 
on the place November about the ninth, 1950. 

Q. 1950? A. 1950. 

Q. And Allen Williams was a tenant of yours from then 
until November 15 of 1951 ? A. He was. 

6 Q. Wliat part or portion of the premises at 1738 
Eighth Street did Allen Williams occupy? A. He 

occupied the same one I found him in—the basement apart¬ 
ment. 

Mr. Fennell: Your Honor, may I have these marked for 
identification as Government’s Exhibit 1 and 2? 

[Two receipt books were marked for identification Gov¬ 
ernment’s Exhibit 1 and 2.] 

By Mr. Fennell: 

Q. Mrs. Gaines, I show you Government’s Exhibit 1 for 
identification. Will you examine that. 

[Pause.] 
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Q. Can you tell us what that is? What Government’s 
Exhibit 1 purports to be? 

Mr. Harris: May I see that before- 

The Court: Yes; show it to him. 

[Counsel for the Government handed receipt books to 
counsel for the defendant.] 

By Mr. Fennell: 

Q. I show you again Government’s Exhibit 1 for identi¬ 
fication. Will you examine that. A. I don’t see nothing 
in here but my handwriting. 

Q. Can you tell us what that is first of all. 

Mr. Harris: Your Honor please, she says that she sees 
nothing that she can identify with her handwriting. 
7 The Witness: I said, yes; this is my writing. All 

I see is my writing. 

Mr. Fennell: Yes, ma’aim. 

The Witness: I wrote this. 

Mr. Fennell: Now, I am going to ask her why she wrote it. 

The Witness: I wrote it because he paid me his rent. 

Mr. Fennell: No objection? 

By Mr. Fennell: 

Q. Well, what is that first of all? What is this book, this 
Government’s Exhibit 1? A. Bent receipt book is what I 
bought it for. 

Q. Thank you, madam. Is that where you kept your 
records as the owner of premises 1738 Eighth Street? A. 
Well, I had a lawyer taking care of it most of the time. He 
wrote receipts and he take care of it most of the time. But 
I wrote these. 

Q. I see. Directing your attention to that page that is 
dated November 9, 1951, at the top, is that your hand¬ 
writing? A. It certainly is. 

Q. And what does that say, madam? 

A. November 9,1951, Allen Williams- 

Mr. Harris: Your Honor please, that has not been intro¬ 
duced as yet. 

• ••••••••• 
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8 Mr. Harris: Yes, your Honor; we do object to it. 
There has been no foundation laid here for the intro¬ 
duction of those books by any shop-book rule, and there 
would be no other possible reason by which the Government 
could introduce them. 

The Court: This witness testified that she owns the prem¬ 
ises; she testified that it’s her handwriting; she testified 
that these are receipts for the rent she received. The 
objection is overruled. 

Mr. Harris: Thank you. 

The Court: They may be admited. 

Mr. Fennell: Thank you, your Honor. 

[Two receipt books, previously marked for identification 
Government’s Exhibit 1 and 2, were received in evidence.] 
• ••••••••• 

9 Q. Thank you, madam. Now, Mrs. Gaines, in your 
capacity as owner or landlord of 1738 Eighth Street, 

Northwest, did you have a conversation in the early part of 
November of that year with Mr. Williams concerning his 
tenancy there? A. Did I have a talk with him? 

Q. Yes, ma’aim. A. Well, he always came to my house 
and pay his rent and I asked him—I say, “How’s every¬ 
thing around there?” He say, “Everything is fine.” I 
said, “I heard a little complaints about people coming in 
and out there.” He say, “People tell tales. Nobody come 
there.” He’s the nicest person I ever dealt with. I have 
gone around there one o’clock in the day and didn’t find 
him or anybody there. 

Q. Did you have a conversation with him concerning his 
renting your place? A. In November? 

Q. Yes, ma’aim. A. When he paid his rent in November, 
I don’t remember any conversation about renting of the 
place. I just say, “I want order around there,” and he 
say there was order. 

Q. Let me put it this way: in November—strike that—Mr. 
Williams was your tenant; is that right? A. That’s 

10 right. 

Q. Did you have a conversation with Mr. Williams 
as to whether he was your tenant or not ? 



* 


* 



Mr. Harris: Your Honor please, the witness has an¬ 
swered that she recalls no conversation in November with 
the defendant. That has been asked about six different 
times six different ways. 

The Court: Objection overruled. Go ahead. 

Mr. Fennell: Would you read back that last question? 

The Reporter: (Reading) “Q. Did you have a conver¬ 
sation with Mr. Williams as to whether he was your tenant 
or not?” 

The Witness: I wouldn’t have to have a conversation. 
He’d been there since November 1950. Why would I have 
a conversation ■whether he was my tenant when he pay my 
rent ? He come where I live and pay my rent as a gentleman 
and went away. 

By Mr. Fennell: 

Q. Do you know of your own knowledge whether he lived 
there? A. Well, I thought he was living there, but he told 
me in recent months he lived on Seventh Street and went 
around there to rest and be quiet. 

Q. I am talking about November, not of recent months. 

I am talking about November 1951, last November. 
11 A. He was living there so far as I know. 

Q. Did you ever ask him whether he sublet the 
place? A. Yes. 

Q. What did he say to that? A. He said, **Anybody tell 
you that they tell you tales.” 

Q. When did he say that? A. I just don’t know when 
I asked him—when he pay his rent in November or before, 
I don’t remember. 

Q. That was my original question. Did you ever have 
a conversation with him about his tenancy there in Novem¬ 
ber of 1951? A. When he paid the rent in November I 
don’t remember asking him then, but I have asked him. 

Q. To the best of your recollection when was it? A. It 
might have been October. I don’t know, because somebody 
live- 

Q. Of 1951? A. It might have been. I didn’t write it 
down. But somebody else upstairs say they see somebody 
putting garbage out the back. 
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• ••••••••• 

The Witness: I don’t know from myself- 

• ••••••••• 

12 Cross-examination. 

• ••••••••• 

13 Q. Now, did you see a lady around there with a 
baby? A. Yes; I saw a lady in there with a baby. 

Q. Did you know whether or not she was living there? 
A. I don’t know. She was in there. I thought it was some 
of his relatives. 

Q. And that lady’s name was Ernestine Howard? A. I 
don’t know her name. 

Q. About how often did you see this lady present ? A. I 
didn’t live there. He come and paid me his rent. I didn’t 
go around searching around for information, because I told 
him I want order around there and he said there would be. 

Q. Yes, ma’am. You’d come around to collect the rent, 
but you never found the defendant there; isn’t that so? 
A. I didn’t go around to collect the rent—very seldom I 
collected the rent. One day I went there to check on 

14 some furniture that come there and it was on rent 
day and he paid me, but I didn’t go around to collect 

the rent. He paid the lawyer and the lawyer paid me. 

• ••••••••• 

Q. Well, when—didn’t there come a time when this de¬ 
fendant moved away? Didn’t you find out he had moved 
away? A. He told me himself he was on Seventh Street 
more than he was there. He only come there to rest. I 
don’t know nothing about moving. He say he come there 
to rest, but he was on Seventh Street more, to his club. 

Q. And he lived on Seventh Street. A. Don’t ask me. 
You’ll have to ask him. 

The Court: Just answer “Yes” or “No.” 

The Witness: I can’t know where he lived. 

• ••••••••• 

15 Q. He told you he was living on Seventh Street; 
didn’t he? A. He said he is on Seventh Street more, 


to his club, but he would come around to this basement 
apartment to rest every day. 

• ••••••••■• 

16 Q. Mrs. Gaines, you say some lawyer was collect¬ 
ing rents for you? A. He did. 

Q. Who was that lawyer? A. This lawyer was named 
Davison at 1226 You Street. 

• ••••••••• 

17 Q. I see. Now, the question was: about how many 
times did you personally collect the rent. A. (Pause) 

—I really don’t remember just making a trip around there 
to collect rent, because he paid his rent nicely, and he 
always find me or the lawyer. I don’t remember collect¬ 
ing rent. 

• ••••••••• 

18 Q. About howr many times did you see him present? 

• ••••••••• 

19 A. Present. I didn’t count the times. 

Q. Was it many times or few times? A. About a 
few’ times, because I didn’t go up there so much because 
when I have a lawyer to look after the business and tell 
tenants wrhat I want done—I’m busy at work; I can’t 
stand around and watch and tell them what I want here 
and what I want there. I have walked around there in the 
daytime, just walking around one or two o’clock in the day 
and I ain’t seen nobody. 

• ••••••••• 

Q. When wras your husband doing this painting, 

20 ma’am? A. Oh, I don’t know’. After—it must have 
been ’51 because I bought it late ’50; it must have 

been ’51. 

Q. When in ’51, if you recall—about wrhen? A. It was— 
I think it was in the—I don’t know’ if it w’as in the spring 
or summer; it was kind of warm. 

Q. Now, did you see the baby and the lady, Ernestine 
Howard, there? A. I saw’ a baby there and I saw a lady 
and I saw some more children. 
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Q. And they were there every time you went by? 

A. They were there quite a lot of times I went by; yes. 

22 Q. Well, to the best of your knowledge, Mrs. 
Gaines, you have never seen any dope addicts there. 
A. I wouldn’t know what they look like. If I seen 

23 them, I wouldn’t know what they look like. 

• •••*•*••• 

Q. And didn’t you know, Mrs. Gaines, that Mr. Williams 
was engaged as a bricklayer then? A. Well, yes; yes; he 
told me when I bought the house. I say, “Mr. Williams, 
now, you got to move; I bought the house.” He say, “I 
want to stay here.” I say, “All right; you can stay here 
if you keep order.” He say, “Mrs. Gaines, I am a brick¬ 
layer; I’m a working man.” And he showed me his book. 
Of course, I wouldn’t know nothing in the book about brick¬ 
laying; he keep books or something where he was a brick¬ 
layer. He told my husband he was a bricklayer. 

• ••••••••• 

Redirect Examination. 

• ••••••••• 

24 Q. You stated that Mr. Williams here told you he 
lived on Seventh Street. When did he tell you that ? 

A. I didn’t write it down. He told me that at the time he 
come up and pay me the rent. He said, “I don’t be around 
there much, and people just tell tales on me. I am on 
Seventh Street at my club most of the time. I rest around 
your house and during the day where I can be peaceful and 
quiet.” 

• ••••••••• 

28 Raymond A. Fillman 

• ••••••••• 

Direct Examination 

By Mr. Fennell: 

Q. State your name, please. A. Raymond A. Fillman. 

Q. And your assignment, sir? A. Private, Nar- 
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29 cotics Squad, Metropolitan Police Department. 

Q. And how long have you been so assigned? A. 
About a year and two months to Narcotics. 

Q. On the Narcotics Squad? A. Yes, sir. 

Q. How long have you been a member of the Metropolitan 
Police Department? A. About a year and a half. 

Q. Now, Officer, Fillman, directing your attention to No¬ 
vember 13, 1951, did you have occasion to go to the prem¬ 
ises located at 1738 Eighth Street, Northwest? A. Yes, 
sir; I did. 

Q. And what time of day or night was that, sir? A. It 
was at night, I believe about ten o ’clock. 

Q. And what portion of those premises did you go to? 
A. We went into the basement. 

Q. Into the basement? A. Yes, sir; the basement apart¬ 
ment. 

Q. What did you find there, sir? 

Mr. Harris: Just one minute. May we approach the 
bench, your Honor? 

The Court: Yes, indeed. (Addressing the witness) Step 
over there. 

[Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:] 

30 The Court: What was the question ? 

Mr. Harris: The question is: what did you find 

there. 

The Court: Did you get him in the premises? 

Mr. Fennell: Yes, your Honor. He said he went to the 
basement apartment, and I asked him what he found there. 
His answer is going to be that certain people were there, 
and I intend to follow that up with whether or not they 
were known to him to be dope addicts, which is an element 
of the crime, and whether he did make any purchases. 

Mr. Harris: Your Honor please, there has been no show¬ 
ing as yet as to whether or not this defendant knew of any 
of these proceedings. I think he should be asked a pre¬ 
liminary question whether or not he saw the defendant 
there. 
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Mr. Fennell: Well, he will answer “No” to that question. 

The Court: We’ve got the defendant in possession of the 
premises; no question about that. The past witness says 
he was in there, he was her tenant, and that the rent was 
paid by him. 

Mr. Fennell: And that he did not sublet. 

The Court: That’s right. 

Mr. Harris: She doesn’t testify to that. 

Mr. Fennell: Yes; she does. 

The Court: She did, too. It’s definitely in there. All 
right, put your reasons in the record. 

Mr. Harris: Well, my second reason, your Honor, 
31 if he intends to bring in here that he saw certain 
persons there and if he says whether or not they 
were dope addicts, he will have to bring in more proof. 
The only way he can testify and not violate the hearsay 
rule as to whether or not any individual is a drug addict 
is if he’s a doctor or if he has seen them using the drug. 

The Court: All right, lay a foundation as to his capacity 
to testify in this respect. 

Mr. Fennell: Yes, your Honor. 

The Court: Get him to lay a little foundation on that. 

Mr. Fennell: Yes, sir. 

The Court: Let’s get the record straight. I overrule 
your objection to his question as to what he saw there, what 
he heard there, and who he saw there. I won’t let him go 
into any conversation out of the presence of the defendant, 
but he can testify as to -what he saw there. 

Mr. Harris: I see. 

[At the conclusion of the foregoing conference, counsel 
returned to the trial table, the witness returned to the 
stand, and the proceedings were resumed as follows:] 

By Mr. Fennell: 

Q. Officer Fillman, how long did you say you were on the 
Narcotics Squad? A. Approximately a year and a month. 
Mr. Harris: Sir? 

The Witness: A year and a month. 


32 
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By Mr. Fennell: 

Q. And during that time, sir, in the performance of your 
duties have you been in contact with what is known as 
drug addicts? A. Yes, sir; I have. 

The Court: Please keep your voice up now so we can all 
hear you. 

The Witness: Yes, sir. 

By Mr. Fennell: 

Q. Would you be able to tell this jury how many you 
have come in contact with during that year? A. On that 
do you want the cases that I made, I mean, or the addicts 
I have been associated with ? 

Q. Just the addicts that you have been associated with, 
whether you made the case or not; just the persons you 
know in the performance of your duties. A. I’d say 25 
to 30. 

Q. Have you ever seen these people taking dope? A. 
Yes, sir. 

Q. Do you know the various methods which they—how 
they take dope? A. Yes, sir. 

Q. Would you tell the Court and jury some of those or 
all of those methods that they use? A. Oh, on mari- 
33 huana weed, it is smoked. It can be smoked either 
in a pipe or rolled in a cigarette very thin. When 
they smoke them, it’s inhaled and you inhale air with it. 
You do not smoke it like a regular cigarette. You take all 
you can into your lungs and hold it there as long as pos¬ 
sible. On two occasions I’ve seen certain parties turn 
almost purple in the face from holding their breath so long. 

With heroin, it is snorted like you would snuff or it is 
taken with a hypodermic needle. They place a capsule in 
a spoon—a spoon or what they call a cooker. It can be a 
spoon or a little paper-thin lid, anywhere that they can 
place this capsule with a few drops of water and heat it 
until it dissolves. They drop in a little ball of cotton, very 
small, and bring it up into the syringe, and then put it into 
their arm, inject it. 
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Q. Have you seen a person or persons who have just 
taken the drug? A. Yes, sir; I have. 

Q. And do you know how it affects them, what the physi¬ 
cal evidence is—its effect? A. Yes, sir. 

Q. Could you tell the jury what that is? A. I’ve had 
experience with what I consider two different types. One 
person while under the influence, in my opinion, he seemed 
to be nowhere near. I mean, you would be right 

34 there but he was in another world, and you could 
talk to him and half the time he wasn’t hearing you 

at all or he didn’t understand what you said or just didn’t 
pay any attention to you. And on another occasion the 
fellow seemed halfway normal. I mean, he understood you 
and talked to you. The pupils of the eyes were very di¬ 
lated—small in the middle of the night when they should 
be large. 

Q. Have you seen, in the course of vour experience, drug 
addits who had not had a drug for quite some time? A. 
Yes, sir; I have. 

Q. And how does that affect them? What is the physical 
evidence apparent to the eye? A. Well, at night the pupil 
of your eye is larger than during the day. In the day the 
light contracts it. But usually on an addict, on an old- 
time addict, you can see that, if they do not have the drug, 
it makes them ill. They are sick. In some cases—one 
case particularly, I’ve seen where the party was very sick, 
almost to the point of convulsions. It started out slowly 
with yawns—I mean, long yawns, acted like they were 
sleepy and they got sicker as they went along until they 
got the point of almost a convulsion. 

Mr. Fennell: Is that sufficient, your Honor? 

The Court: I think he has laid a sufficient foundation. 

Mr. Harirs: May I inquire, your Honor? 

The Court: All right. 

35 Cross-examination 

By Mr. Harris: 

Q. Now, Mister-Fillman is your name, sir? A. That’s 

right. 
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Q. You say that you have been on the Narcotics Squad 
for one year and a month or one year and two months'? 
A. Approximately a year and a month. I’m with the Morals 

Division now. It’s still- the Narcotics Squad is still 

under it, but it’s a alrger branch. 

Q. Yes, sir. You don’t use dope, do you, sir? A. No, sir. 

Q. You’ve had no personal experience with it? A. No, 
sir. 

Q. Now, all of your experience has been during this year 
and one month that you’ve been on the Narcotics Squad. 
A. That’s right, sir. 

Q. Now*, you say that an addict has dilated pupils? A. 
On some; yes, sir. 

Q. On some? A. Yes, sir. 

Q. Not on all. A. No, sir. No two addicts, I would say, 
in my opinion react the same. 

Q. No two react the same. A. I would say they 
didn’t. 

36 Q. Well, is it possible, Mr. Fillman, to see a man 
and mistake him for an addict when in fact he isn’t? 
A. It could be possible; yes. 

Q. Haven’t you done that? A. No, sir; I don’t believe so. 

Q. Sir? A. No, sir. 

Q. And isn’t it possible to see a man who is in fact an 
addict and believe that he’s not an addict? A. That could 
be possible, too. 

Q. Now% what in your opinion—w’hat do you know, if you 
know, to be the difference in the physical manifestations 
of, say, heroin addiction and marihuana addiction? A. 
Heroin can bother you a lot worse than marihuana. 

Q. I’m sorry, I don’t believe you understand the ques¬ 
tion. The question is: What are the physical differences 
as manifested on the individual as between a heroin addict 
on the one hand and a marihuana addict on the other. A. 
I’d say your main difference is that your heroin addict 
w T ould get sick; he’d be more ill than a party that w’as 
using marihuana. 

Q. You’re referring to a time when he’s been unable to 
get dope. A. Yes, sir. 
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Q. Well, now, if you please, sir, tell us the differ- 

37 ences when they are under the influence. A. (Pause) 
—Under the influence, I would say a heroin addict 

is—I wouldn’t call him in a stupefied condition, but seemed 
to be more numb. 

Q. You say “seemed.” A. They don’t get what you say 
quite as fast. I’d say the reflexes are slower. 

Q. You are not a doctor; are you, sir? A. No, sir. 

The Court: You know he’s not a doctor. 

Mr. Harris: I don’t know. 

The Court: He has testified he wasn’t. All right. 

By Mr. Harris: 

Q. Sir? A. I say that’s my own opinion. 

Q. You say the reflexes are slower? A. I would say; yes. 
Q. How do you determine that, sir? A. Through asso¬ 
ciation. 

Q. Through association? A. Yes, sir. 

Q. What do you mean by “reflexes”? A. I mean, to 
talk—like I talk to you— 

Q. Sir? A. Like when I’m talking to you, you can 

38 answer me right then. It seems to take more time 
to seep in. 

Q. That is true of a heroin addict while he is under the 
influence. A. That is what I would say. 

Q. Not what you would say; what you would know. 

The Court: What you observed. 

The Witness: Yes. 

The Court: That is what you observed? 

The Witness: Yes. 

By Mr. Harris: 

Q. Tell us the difference between that and a marihuana 
addict? A. A Marihuana addict can smoke marihuana. 
After, as you say, they get hopped up, he can still carry on 
a conversation with you right then. 

Q. And his reflexes aren’t noticeably slowed down. A. No, 
sir; I wouldn’t say so. 
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Q. And that is the only way you can tell the difference, 

sir? A. That’s from what I know-I mean, what we 

gather through association with them. 

Q. Well, now, if you couldn’t detect the odor of alcohol, 
tell me, sir, if you will, how would you determine from 
observation the difference between a man under the influence 
of alcohol and a man under the influence of mari- 

39 huana? A. Under the influence of alcohol, I would 
say he would stagger. 

Q. He would stagger? A. Yes, sir. 

Q. You have seen individuals, of course, under the in¬ 
fluence who did not stagger? A. Under the influence- 

The Court: Under the influence of alcohol, you are talk¬ 
ing about now? 

Mr. Harris: Yes. 

The Court: All right; let’s get the record straight. 

By Mr. Harris: 

Q. You have seen individuals under the influence of 
alcohol who did not stagger? A. Yes; I have seen people 
who drink that don’t stagger. 

Q. Well, now, how would you tell the difference between 
a non-staggering man under the influence of alcohol and 
one under the influence of marihuana? A. If there is no 
odor and he wasn’t staggering, I would say it would be a 
very hard job to do if you could possibly do it. 

Q. As a matter of fact, you couldn’t tell; could you? 
A. No; I may not be able to. 

Q. You couldn’t tell; could you? A. No. 

40 Q. Now, if you please, sir, tell me how could you 
determine the difference between an individual under 

the influence of cocaine and an individual under the influence 
of heroin? A. I’ve never had any connection with cocaine 
whatsoever. 

Q. So you wouldn’t know anything at all about cocaine 
addiction. A. No, sir. 

Q. Would you be willing to swear to it that you could 
look at a man, any given individual, and tell whether or 
not he were in fact a marihuana addict if he walked into 
the room right now- 



The Court: Don’t answer that question. 

Q. -just by sight alone? 

The Court: Don’t answer that question. 

Mr. Harris: I take exception to the Court’s ruling. 

The Court: You take exception to the Court’s ruling. Let 
the record so show. 

Mr. Harris: Yes, your Honor. 

By Mr. Harris: 

Q. Can you tell, Mr. Officer, if a gentleman walked into 
this room under the influence of any drug, whether or not he 
was under the influence of a drug? 

The Court: Don’t answer that question. Take an excep¬ 
tion; let the record so show. 

41 Mr. Harris: We object, your Honor. 

By Mr. Harris: 

Q. Don’t answer this until his Honor rules on it. How 
could you tell-what would be your method of determin¬ 

ing whether an individual were a drug addict if he was 
suddenly presented to you at any time ? 

The Court: You may answer that. 

The Witness: Will you repeat the first part of that again? 

By Mr. Harris: 

Q. What yould be your method, sir, of determining 
whether or not a given individual, if suddenly presented to 
you, were or were not a drug addict? A. Well, it would 
depend if it was night or day. 

The Court: Keep your voice up, officer. 

By Mr. Harris: 

Q. Sir? A. I say it would depend a lot on whether it 
were night or day on some occasions as to whether you 
might be able to distinguish or not. 

Q. On some occasions you couldn’t tell. A. That’s right. 

Q. Then you can’t take your oath that you can look at a 
man and say whether he is a drug addict or not? A. No; 
not just to look at any man and tell. 
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42 Mr. Harris: That’s all. Your Honor, I submit that 
the officer is not qualified. 

The Court: I’ll overrule your motion. He is qualified. 
Proceed. 

Mr. Harris: I object, your Honor. 

Direct examination—(resumed) 

By Mr. Fennell: 

Q. Mr. Fillman, when you went to 1738 Eighth Street, 
Northwest, on November 13, were there any people—first 
of all, you said you w’ent to the basement; is that right? 
A. Yes, sir. 

Q. Was anyone present there? A. Yes, sir. 

Q. Who was present, sir, if you know? A. There was a 
colored man by the name of James LeGrand. He occupied 
the basement apartment. 

Q. And anyone else, sir? A. Yes, sir; there was a girl 
that -went with me. 

Q. There were no other persons present at that time? 
A. No, sir. 

Q. Do you know James LeGrand to be a drug addict? 

Mr. Harris: If your Honor please, I’ll object to that. 

Mr. Fennell: It’s a fair question, your Honor. 

The Court: Objection overruled. 

Mr. Harris: Your Honor, he is going to tell us some- 

43 thing that is pure hearsay. 

The Court: Come up to the bench. 

[Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:] 

Mr. Harris: Your Honor, it’s the same thing I mentioned 
the last time we were up at the bench. Whether or not he 
knows this man to be a drug addict is pure hearsay. 

The Court: He certainly can testify as to his knowing 
this man. Do you want to open that up and go into all that? 

Mr. Fennell: I think that’s what he would have to do on 
cross-examination. I am keeping the door closed by con¬ 
fining it to that one question. If he wants to cross-examine 
on how he knows, he is going to bring in LeGrand’s recent 
conviction of keeping and selling this stuff and so on. But 
that’s up to Mr. Harris. 
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Mr. Harris: Keeping or selling isn’t addiction. 

Mr. Fennell: That alone with this officer’s observations 
that he believes this man is a dope addict, I think that’s 
enough. 

The Court: I ’ll overrule your objection. He can testify. 

[At the conclusion of the foregoing conference, counsel 
returned to the trial table, the witness returned to the stand, 
and the proceedings were resumed as follows:] 

By Mr. Fennell: 

44 Q. Sir, I ask you again, do you know James Le- 

Grand to be-or, is that his name? A. Yes, sir. 

Q. -to be a dope addict? A. I’ve never seen him use 

narcotic drugs. 

Q. Then you answer is “No”? A. No. 

Q. Now, how long did you stay there at those premises? 
A. I would say about ten-twelve minutes. 

Q. Was the defendant Allen Williams there? A. No, sir. 

Q. Was he there at any time during the time you were 
there? A. No, sir. 

Q. What, if anything, did you do there? A. We went 
there originally to buy narcotic drugs and which I did. 

Q. How were you dressed, sir? Plain clothes? A. Yes, 
sir. 

Q. I mean, you weren’t in uniform. A. No, sir. 

Q. And you did make a purchase? A. Yes, sir; of two 
capsules. 

Q. Now, directing your attention to November 15, did 
you have occasion to go to the same address, 1738 

45 Eighth Street? A. Yes, sir; I did. 

Q. Who was present at that time-first of all, 

what time of the day or night was it? A. It was about 
eleven p.m. 

Q. Who was present at that time? A. James LeGrand 
vras there. 

Q. Was anyone else present? A. No; there wasn’t. 

Q. W'hat, if anything, did you do at that time ? A. I made 
a purchase of another two capsules. 

Mr. Harris: Who from? 
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The Witness: The purchase was made in my presence 
through an informer that was with me. 

Mr. Harris: From whom, sir? 

The Witness: From James LeGrand. 

By Mr. Fennell: 

Q. Was Allen Williams there at that time? A. No, sir; 
he wasn’t. 

Q. Now, sir, when did you next go back to premises 
located at 1738 Eighth Street? A. On the night of Novem¬ 
ber 16. 

Q. The next day? A. Yes, sir. 

Q. And who was present at that time? A. There were 

seven-I think six or seven other people in there. 

46 If I remember right, there was two people by the 
name of Brody, Cotton, and a Parker. 

Mr. Harris: Sir? 

The Witness: Parker. 

By Mr. Fennell: 

Q. Cotton, did you say? A. Cotton. There were two 
parties there by the name of Brody and one party Cotton 
and another Parker. 

Q. Do you have their exact names, sir? A. Yes, sir; 
Sergeant Gabrys has those in his statement. 

Q. Can you recall them from your independent recollec¬ 
tion? A. No, sir. 

Mr. Fennell: Would you indulge me one moment, your 
Honor? 

The Court: 

[Counsel for the Government left the courtroom and after 
a brief period returned.] 

By Mr. Fennell: 

Q. Officer Fillman- 

Mr. Harris: Just one moment. May it please the Court, 
let the record show that the prosecutor went out into the 
hall ostensibly to get some notes from Sergeant Gabrys. 

The Court: That’s correct; let the record so show. 
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Mr. Harris: And lie did return with the records in his 
hand. 

47 The Court: That’s right. 

By Mr. Fennell: 

Q. Sir, now- 

Mr. Harris: If your Honor please, there is no right here 

to take somebody else’s records- 

The Court: Lay a foundation and find out if you have 
exhausted his recollection so that he can testify from his 
own individual, independent recollection. Then he may use 
those notes. 

Mr. Harris: Provided, your Honor, he made the notes. 
Mr. Fennell: I think that’s only fair. 

The Court: Find out when they were made, wdio made 
them, and how they -were made. 

By Mr. Fennell: 

Q. Officer Fillman, could you tell me of your own recol¬ 
lection the full names of the Brodys, Parker, and the one 
named Cotton? A. No, sir; I couldn’t. 

Q. And did you make any record or any note of their 
names? A. Yes, sir; there "was a raid that night on No¬ 
vember 16. 

Q. And you yourself made the notes; is that right, sir? 
A. Yes, sir; those names were taken and later on in the 
office of the Narcotics Squad, after evidence and 

48 everything else had been checked and filed, these 
statements were wrote up as to who was in the prem¬ 
ises and what actually happened. 

Q. You can’t recall their full names; is that right, sir? 
A. No, sir; that was back in November of last year and 
it’s been- 

Mr. Fennell: May the witness now refresh his recollec¬ 
tion with his notes? 

The Court: Wait just a moment. 

Mr. Fennell: Yes, sir. 

Mr. Harris: If it please the Court, there is no- (ad¬ 

dressing the witness) Are those your notes there? 
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The Witness: This is our statement compiled of all the 
notes. 

Mr. Harris: No, sir; my question is: did you make those 
notes yourself. 

The Witness: I didn’t type that. 

The Court: Were you present when the notes were taken! 
The Witness: Yes, sir. 

The Court: Were you questioning these people at that 
particular time? 

The Witness: Yes, sir; questioned every one. 

The Court: In regards to the arrest? 

The Witness: Yes, sir; we questioned them as to why 
they were there and who they were and where they 
lived. 

49 The Court: And you were present when the notes 
were made? 

The Witness: Yes, sir. 

The Court: You yourself didn’t write this down on the 
typewriter though. 

The Witness: No, sir. 

Mr. Harris: If your Honor please, if he didn’t make the 
notes, I submit he cannot use them to refresh his recol¬ 
lection. 

The Court: Objection overruled. 

Mr. Harris: Exception. 

The Court: 0. K. 

By Mr. Fennell : 

Q. Will you examine- 

The Court: Just a moment. 

Mr. Fennell: Yes, sir. 

Mr. Harris: I’d like to take a look at them. 

The Court: O. K. Thank you. Go ahead. 

Mr. Fennell: Your Honor, he’s only going to refresh ! 
his recollection from this. The officer isn’t going to testify ; 
from this. i 

The Court: Let him testify from his notes, sir. 

Mr. Harris: I just want to see w T hat he is going to 
refresh his recollection from. 
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By Mr. Fennell: 

Q. Now, sir, could you tell me the full name—take 

50 one Brody at at time—the full names of the Brodys. 
A. Let’s see, there was a Mary G. Parker, Frederick 

Cotton, a Mary Price. 

Mr. Harris: We don’t have anybody by the name of 
Price in the testimony here. 

The Court: These are the people who were present on 
the night of the 16th? 

The Witness: Yes, sir. 

Mr. Harris: The question before this witness, your 
Honor, is only as to the full names of the two persons by 
the name of Brody, one Cotton, and one Parker. That’s 
the question before the witness. 

Mr. Fennell: I’ll ask another question. 

The Court: He asked about the two Brodys—all right, 
ask the question in full, covering the whole party. 

By Mr. Fennell: 

Q. Officer, I want to know the names of the persons 
that were there at 1738 Eighth Street, Northwest, on 
November 16, 1951. A. Yes, sir. Elias Brody, Bernard 
Jones- 

Mr. Harris: If your Honor plaese, I object. He might 
as well read the whole statement. 

The Court: Don’t give me any argument or any rea¬ 
sons. You make your objection and I’ll rule on it. I 
don’t need any reasons. Just make your objection. 

51 Mr. Harris: Well, your Honor, I’d like to state 
the grounds of my objection. 

The Court: You’re not going to state any grounds there. 
Come up to the bench. I don’t know whether you know it 
or not, but every time you want to state any grounds for 
your obection, you come to the bench. I’m not going to have 
any speech-making before this jury. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 
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The Court: State your reasons. 

Mr. Harris: My reasons are there, your Honor: original¬ 
ly this man, before his memory was exhausted, testified as 
to how many people Tvere present. He said there w*ere two 
people named Brody, a person named Cotton, and a per¬ 
son named Parker. Nothing was asked him as to whether 
or not there were any other persons present or whether 
or not he did not recall the names of other persons present. 
That is my recollection of the testimony. 

The Court: He testified there -were six or seven people 
there. 

Mr. Harris: Yes. 

The Court: Do you mean that? 

Mr. Harris: Yes, your Honor. 

The Court: All right; he has a right to find out 
52 who those six or seven people were. 

Mr. Harris: Your Honor, he might read a list of 
fifty people. 

The Court: All right; state the reasons for your 
objection. 

Mr. Harris: Your Honor, my point is this: if this were 
allowed to go on, he could go and read the entire statement 
—all of the names that might be contained in it; there 
might be more than five or six. 

The Court: If the prosecutor wants to ask him who was 
there and if there were forty-two there, he can read their 
names. He’s not reading any statement, but reading the 
names of the persons who were there. Come on, let’s get 
on with this trial. 

Mr. Harris: That’s my objection. 

The Court: If you have an objection, get up and make 
your objection and I’ll rule on it. 

(At the conclusion of the foregoing conference, 
counsel returned to the trial table, the witness returned 
to the stand, and the proceedings were resumed as 
follows:) 
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By Mr. Fennell: 

Q. I think the last name you gave was that of Elias 
Brody. Was anyone else there, sir? A. Yes, sir; Bernard 
Jones. There was Alice Markle. 

The Court: Keep your voice up now, sir. 

53 Mr. Harris: Alice who? 

The Witness: Markle. 

Mr. Harris: I object to that, your Honor. 

The Court: Overruled. 

The Witness: And an Evaline Brody. 

By Mr. Fennell: 

Q. Evaline? A. Evangeline Brody. 

The Court: Keep your voice up and turn to the jury; 
they must hear you. 

By Mr. Fennell: 

Q. Was anyone else there, sir? A. Did I give you the 
name of Mary Price? 

Q. Yes, sir. A. That was all that was in the room outside 
of James LeGrand. 

Q. And James LeGrand? A. Yes, sir; he was present 
at the time. 

Q. Now, sir, for what purpose did you go there at that 
time? A. We went there on a sequence of raids that were 
conducted that night, with an arrest warrant. 

Mr. Harris: If your Honor please, I think this witness 
might properly testify only as to what he saw, heard, and 
observed. 

54 The Court: He can give the reason why he went 
there. Objection overruled. 

Mr. Fennell: I think he has answered the question. 

The Court: O.K. 

By Mr. Fennell: 

Q. Now, are any of these people known to you as a drug 
addict? A. Not to myself; no. There was paraphernalia 
that was taken off a couple of them. 
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Q. Which ones? A. That I can’t- 

Mr. Harris: Yonr Honor, that is not responsive to the 
question. 

The Court: Well, reframe your question. 

Mr. Harris: I submit, your Honor, he has answered the 
question. 

The Court: All right; continue. Objection overruled. 

By Mr. Fennell: 

Q. You answered, not to your personal knowledge- 

A. No, sir. 

Q. —is that right? Did you question any of these persons 
as to whether they were drug addicts? 

Mr. Harris: Now, your Honor please, certainly the hear¬ 
say statements of third parties are not admissible. 

The Court: I’d confine that to what he observed. 

55 By Mr. Fennell: 7 , 

Q. All right, sir, tell the Court and jury what you ob¬ 
served, sir. 

The Court: What you saw there. 

A. As I entered the place, James LeGrand let me into 
the premises. There was some marshals, some Federal 
narcotics agents, and other Metropolitan policemen that 
was with me. Upon entering, there was the above-named 
people that we found in the place. We had a search warrant 
and an arrest warrant for James LeGrand—a search war¬ 
rant for the premises, for the basement and the basement 
apartment. Upon searching these people that were in the 
apartment- 

Mr. Harris: If your Honor please, what was found on 
these people is inadmissible against this defendant. 

The Court: Objection overruled. Go ahead. 

The Witness: We found a couple needles—hypodermic 
needles with a syringe, stockings, and I believe one cooker. 

By Mr. Fennell: 

Q. What is a stocking, please, officer? 

Mr. Harris: If your Honor please- 
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The Witness: It’s- 

Mr. Harris: —this is absolutely immaterial. 

The Court: I have overruled your objection. He is tes¬ 
tifying as to what he found in the room. 

Mr. Harris: He has already testified what he 
found. 

56 The Court: And what he saw in there. Now he 
is going into an explanation of what they were 

Objection overruled. 

Mr. Harris: I object. 

The Court: All right. Let me suggest: instead of ob¬ 
jecting all the time, why don’t you take one blanket objec¬ 
tion to this line of testimony. 

Mr. Harris: No, your Honor; I think that certain of this 
testimony should not be offered to the jury. 

The Court: All right; I’ll watch it. Go ahead, sir. 

By Mr. Fennell: 

Q. WTiat is a stocking, sir ? A. A stocking that we found 
was just a woman’s silk hose just like probably several of 
the ladies have on right now, that they usually tie around 
their arm to make a vessel stand up. 

Mr. Harris: Any difference about those stockings? 

The Court: You will have an opportunity to examine 
this witness. Please don’t interrupt any more. If you 
have an objection to any of the questions, you just state 
your objection and I’ll rule on it. Now, please, let’s get on 
with this. 

Mr. Harris: Yes, your Honor. 

By Mr. Fennell: 

Q. All right, sir, what else did you find there? What 
else did you see? A. We found a plastic vial con- 

57 taining thirty-six capsules on the bed in the front 
room. It was under the corner of the bedspread. As 

we were searching, it was discovered there. It was later 

sent to the chemist for analysis and showed- 

Mr. Harris: I object. May we approach the bench, your 
Honor? 
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The Court: All right. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

The Court: What is your objection now? He said he 
found some substance there that was sent to the chemist. 

Mr. Harris: He certainly can’t testify what the substance 
was. 

The Court: He certainly can testify as to what he did 
with it. That’s all I heard him say, that he sent it to the 
chemist. 

Mr. Harris: It was sent to the chemist, all well and good. 
But he can’t go any further than that. 

The Court: I presume he won’t. 

Mr. Fennell: I want to state for the record that the 
man has already testified that he went there on the 13th 
and 15th — and Mr. Harris didn’t object — and bought 
heroin. That’s already in the record and you did not 
object, Mr. Harris. 

58 Mr. Harris: You’re not testifying. 

Mr. Fennell: All right. 

Mr. Harris: It’s what he said. 

The Court: He can certainly testify as to what he did 
with it. I presume you are going to tie it up with the 
analysis. 

Mr. Fennell: I haven’t got the chemist. 

The Court: Well, can you get him? 

Mr. Fennell: I don’t think we need him. 

Mr. Harris: I think you need him. He certainly will 
have to prove what it is. 

The Court: You let him handle his case and you handle 
your own, and we’ll get along. 

Mr. Harris: All right. 

(At the conclusion of the foregoing conference, 
counsel returned to the trial table, the witness re¬ 
turned to the stand, and the proceedings were resumed 
as follows:) 
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By Mr. Fennell: 

Q. All right, sir, what else did you find? A. In the top 
drawer of the dresser in the front room we found a spoon 
that the handle had been bent on and underneath- 

Mr. Harris: I'm sorry; I can’t hear you. 

The Witness: I say we found a spoon, a tablespoon that 
the handle had been bent to make a little curve to hold 
it with. The underneath part was burnt black 

59 from holding matches presumably against it. 

By Mr. Fennell: 

Q. From your experience would you explain to the jury 
what that indicates? 

Mr. Harris: Your Honor please, a bent spoon wouldn’t 
indicate anything other than a bent spoon. 

The Court: Sir? 

Mr. Harris: His question is: what that indicates. He 
has testied he found a bent spoon. 

The Court: I’ll sustain his objection. Let him explain 
to the jury what he saw. 

Mr. Fennell: All right, your Honor. 

By Mr. Fennell: 

Q. Go ahead, Mr. Fillman; just tell us what you saw. 
A. As to what we found? 

Q. Yes. That’s about all that we found in there, counting 
the vial and this paraphernalia taken off the different 
defendants. 

Q. What, if anything- 

The Court: Just a moment, please. Officer, please, you 
must speak loud. You’ve got to speak loud. Please turn 
your head to the jury. I know I can’t hear you. I know 
some of the jurors can’t hear you. And I know this lady 
here can’t get it all, and it’s a right hard job for her to take 
down testimony. Please speak loud now. 

60 The Witness: Yes, sir. 

By Mr. Fennell: 

Q. What, if anything, were these parties doing when 
you came in, Mr. Fillman? A. As I entered the room—James 
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LeGrand let me in the door—I would say approximately 
three of them were standing in the front room and the 
rest were seated on a studio couch that was there and on 
the edge of the bed. They seemed to be in conversation. 
There was no activity. When we went in, we went in in 
sort of a hurry, made the arrest, and began to search 
right then. 

Q. Did you find anything else besides those articles you 
mentioned? A. No, sir. 

Q. And none of those persons that you enumerated are 
known to you. A. No, sir; not to myself. 

Mr. Fennell: All right. You may examine. 

Mr. Harris: No questions. 

The Court: Thank you, sir; that’s all. 

*•**•**# 
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62 Q. State your full name and assignment, please. 

A. Joseph A. Gabrys. I am a detective sergeant 
assigned to the Narcotics Squad, Metropolitan Police De¬ 
partment. 

Q. How long have you been assigned to the Narcotic 
Squad? A. About five years. 

Q. How long have you been a member of the Metropoli¬ 
tan Police Department? A. Since 1940. 

Q. Now, Sergeant Gabrys, directing your attention to 
November 13, 1951, did you go to the premises located at 
1738 Eighth Street, Northwest? A. Yes, sir; I did. 

Q. Did you go in the—were you with Officer Fillman? 

Mr. Harris: Who? 

Mr. Fennell: Officer Fillman. 

The Witness: Yes, sir; I was. 


By Mr. Fennell: 

Q. Did you go in the premises wdth him? A. No, sir; I 
did not. 
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Q. Where did you go? A. I went to near the premises 
with him. I had the premises under my surveillance and I 
observed the officer enter those premises. 

Q. I see, sir, as to what went on inside, you know 

63 nothing. A. No, sir; I do not. 

Q. Directing your attention to November 15 did 
i you go with Officer Fillman to premises located at 1738 
i Eighth Street, Northwest? A. I did; yes, sir. 

Q. And did you go in with him at that time? A. No; I 
did not. 

Q. You observed this officer go into the premises though 
at that time? A. That is correct; yes, sir. 

Q. Did you go with Officer Fillman on November 16? 
A. No, sir; I did not. 

Q. Did you have an occasion, sir—let me put it this 
way: do you, of your own personal knowledge, know Evan¬ 
geline Brody? A. I beg your pardon, sir. 

Q. Do you, of your own personal knowledge, know Evan¬ 
geline Brody? A. Yes; I do. 

Mr. Harris: May we approach the bench for the pur¬ 
poses of an objection? 

The Court: Yes. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

64 Mr. Harris: Your Honor please, there are two 
things that I would like to call the Court’s attention 

to. First of all, the questions here are definitely leading. 
In the second place, the fact that he knows Evangeline 
Brody is immaterial. And in the third place, your Honor, 
how do we know it was the Brody that was in the place, 
i He did not go in; he would not be in a position to testify 
i as to -whether or not they were the one and the same except 
through hearsay or some other violation of the rules. 

Mr. Fennell: All right; I’ll ask him if he saw Evangeline 
Brody on that night. I believe he saw them at headquarters. 

The Court: If he knows of his own personal knowledge 
that she is a drug addict, he can testify to that. 
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Mr. Harris: He has to lay a foundation, your Honor. 
The Court: Lay a foundation as to his qualifications? 
Mr. Harris: No, sir; as to his having seen her use dope 
or his having examined her. 

The Court: You don’t have to go that far, that he has 
seen her use it. He knows she is an addict from his past 
experience. All right, I’ll overrule your objection. You 
may go on. 

Mr. Fennell: Shall I lay a foundation as to his qualifica¬ 
tions? 

The Court: Let’s do it in an orderly fashion. First of 
all, I presume that he’s going to testify that he saw 

65 Evangeline Brody that evening. Was it that evening 
he was there? 

Mr. Fennell: I believe so, your Honor. 

Mr. Harris: He w r asn’t there. 

Mr. Fennell: He wasn’t on the raid; he was at head¬ 
quarters. 

The Court: Just lay a foundation to that effect. Any¬ 
thing else? 

Mr. Harris: That’s my objection. 

The Court: Let the record show he has an exception to 
the Court’s ruling. 

(At the conclusion of the foregoing conference, 
counsel returned to the trial table, the witness returned 
to the stand, and the proceedings were resumed as 
follows:) 

By Mr. Fennell: 

Q. Officer, you were not with Officer Fillman and the 
other officers that went to 1738 Eighth Street on the 15th; 
is that right, sir? A. On the 16th. 

Q. On the 16th; excuse me. A. No, sir; I was not. 

Q. Did you see Evangeline Brody on the 16th? A. Yes; 
I believe she was part of the group of people that were 
brought to the offices of the Narcotic Squad- 

66 Q. At headquarters? A. —on that day. Yes, sir. 
Q. You were there at headquarters? A. Yes, sir; 


I was. 
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Q. Did you see Mary Parker, Frederick Cotton, Mary 
Price, Elias Brody, Bernard Jones, Alice Markle, Evan¬ 
geline Brody, and James LeGrand? A. Yes, sir; I did. 

Q. Are any of these persons known to you, Officer? A. 
They are all known to me. 

Q. How are they known to you? A. As drug addicts. 

Q. Each and everyone on that list that I have- 

Mr. Harris: Your Honor, may that be stricken for the 
reasons I have already stated to your Honor? 

The Court: Objection overruled. Go ahead. 

Mr. Fennell: May I ask the question again? 

The Court: Yes. 

By Mr. Fennell: 

Q. Each and everyone of these names that I have enu¬ 
merated? A. Yes; that is correct. 

Q. Do you know the defendant Allen Williams, Sergeant 
Gabrys ? A. Yes; I do. 

Q. And have you ever been to 1738 Eighth Street 
67 when the defendant Allen Williams was there? A. 

Yes; I have been. 

Q. Can you recall the last time? A. No; I can’t, not 
exactly. 

Q. Well, then, the approximate date. A. It was during 
the latter part of 1951. 

Q. Was it prior to November 16? A. Yes; it was. 

Q. And was anyone else present ? A. There were several 
other people present. Yes, sir. 

Q. And who were those persons ? A. Most of them were 
drug addicts that were there. 

Q. And did you have a conversation with Allen Williams? 

Mr. Harris: I object to that, your Honor. 

Mr. Fennell: I am going to confine that question. 

The Court: All right; go ahead. 

Mr. Fennell: You mean my question or his answer? 

Mr. Harris: His answer. 

The Court: Objection overruled. Go ahead. 
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By Mr. Fennell: 

Q. Did you have a conversation with Mr .Williams con¬ 
cerning his tenancy there at 1738 Eighth Street, Northwest? 
A. Is that on November 16 or on these other occasions. 

Q. No; on these prior occasions, not on the 16th. A. No; 
I did not have. 

68 Q. Now, did you have a conversation with Allen 
Williams when he was arrested? 

The Court: Just a moment, please. 

Mr. Fennell: Yes, your Honor. 

[Brief pause.] 

The Court: Thank you. You may proceed. 

Mr. Fennell: Yes, your Honor. 

By Mr. Fennell: 

Q. Sergeant Gabrys, did you arrest the defendant Allen 
Williams? A. No; I did not. 

Q. Did you have a conversation with him after he was 
arrested? A. Yes; I did have. 

Q. WTien was that conversation? 

Mr. Harris: I—if your Honor please, this gentleman 
didn’t arrest him. 

The Court: That’s right, but he did have a conversation 
with him. 

Mr. Harris: The conversation might be about anything, 
your Honor. 

The Court: Objection overruled. Go ahead. 

By Mr. Fennell: 

Q. When was that conversation? A. After he had been 
placed under arrest and was brought to the offices 

69 of the Narcotic Squad. 

Q. That was on November 16, 1951? A. That is 
correct; yes, sir. 

Q. And the conversation took place in the Narcotic 
Squad? A. That is correct. 

Q. Will you relate to the Court and jury what that con¬ 
versation w^as concerning the premises located at 1738 
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Eighth Street, Northwest. A. I asked the defendant- 

Mr. Harris: If your Honor please, I object to that con¬ 
versation. 

The Court: Objection overruled. 

The Witness: I asked the defendant if he was the person 
who rented those premises in—or the apartment in those 
premises. The defendant stated that he was not, that that 
apartment was rented by one Ernestine Howard. I inter¬ 
viewed the defendant again the following day and at that 
time called his attention to some receipts that I had ob¬ 
tained from a Mrs. Gaines- 

Mr. Harris: Your Honor please, I don’t think it has been 
shown here—may we approach the bench? 

The Court: All right. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

70 Mr. Harris: Your Honor please, I would like to 
call your Honor’s attention to the fact that this man 
was in custody at the time. 

The Court: All right. 

Mr. Harris: The fact that sundry police officers come 
up and question him without any advice as to his rights— 
his constitutional rights—and he makes statements against 
himself, or even as to the purpose of what the questions 
were for, I think they shouldn’t be admitted unless a proper 
foundation is laid, especially in view of objection to it. 

The Court: I’ll overrule the objection. 

Mr. Mitchell: A further thing for consideration, your 
Honor—under the Upshur case and other cases, it depends 
on the length of time that this man was in custody, the 
circumstances under which he was in custody, whether he 
was legally or illegally arrested. All those things are perti¬ 
nent as to whether or not any statements made or any 
conversations had are admissible. There is also a 
further- 

Mr. Harris: Also, your Honor- 

The Court: One at a time, please; this lady can’t take 
it all down if you’re both talking at the same time. 
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Mr. Mitchell: Yes, your Honor. 

The Court: Do you have anything further? 

Mr. Harris: Yes, your Honor. 

The Court: All right. 

71 Mr. Harris: The officer himself said that this is a 
conversation had on the day following. 

The Court: Anything further? 

Mr. Harris: No, your Honor. 

The Court: Objection overruled. 

(At the conclusion of the foregoing conference, 
counsel returned to the trial table, the witness returned 
to the stand, and the proceedings were resumed as 
follows:) 

By Mr. Fennell: 

Q. And what statements, if any, did he make on that 
day, sir? 

Mr. Mitchell: Does your Honor rule that anything that 
w r as said is admissible, regardless of w’hat it was? 

Mr. Fennell: All right; I’ll rephrase the question. 

By Mr. Fennell: 

Q. What, if any, statements did he make to you, Ser¬ 
geant Gabrys, concerning premises located at 1738 Eighth 
Street, Northwest, and his tenancy thereof. A. Was that 
on the- 

Mr. Harris: I object, “and his tenancy thereof.” 

The Court: Objection overruled. Go ahead, answer the 
question. 

The Witness: The defendant at first denied that he 
rented the apartment in those premises. The follow’- 

72 ing day when I again interviewed him in the office 

of the Narcotic Squad- 

Mr. Harris: Your Honor, may I ask him a preliminary 
question as to the detention of this defendant? 

The Court: May you ask what? 

Mr. Harris: I’d like to ask a preliminary question of 
this officer. 
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The Court: This was after he was arrested; is that 
correct ? 

The Witness: That is correct. 

The Court: What preliminary question do you want to 
ask him? 

Mr. Harris: I ? d like to ask him how long had the man 
been in custody. I’d like to ask him, your Honor, whether 
or not he had advised the defendant as to his constitutional 
rights. I’d like to ask him if any threats or promises were 
made. 

The Court: We ruled on that at the bench; didn’t we? 
Objection is overruled. Come on, let’s get on with this. 

By Mr. Fennell: 

Q. Will you tell me the statement please, sir, on the 17th? 

The Court: Please repeat the question to him. 

Mr. Fennell: Yes, sir. 

By Mr. Fennell: 

73 Q. Sergeant Gabrys, you have already testified to 

the statement made by Allen Williams on the 16th. 
My question now is: did he later make a statement to you 
concerning his alleged tenancy at 1738 Eighth Street, 
Northwest. 

Mr. Mitchell: That is objectionable. It’s a conclusion, 
“alleged tenancy.” 

The Court: Objection overruled. 

The Witness: On November 17 when I interviewed the 
defendant- 

Mr. Harris: I’m sorry; I can’t hear you. 

The Witness: On November 17,1951, when I interviewed 
the defendant in the office of the Narcotic Squad again 
concerning his tenancy at the address, he stated that he 
did not rent the place, he paid the rent for Ernestine How¬ 
ard who used the premises and she rented them, he merely 
paid that rent to the lady that the house belonged to. 

By Mr. Fennell: 

Q. Now, you stated, in answer to another question, you 
showed him some receipts. I show you Government’s Ex- 
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hibit 1 and 2. Are those the receipts you are referring to, 
sir? A. They are, sir. 
j Mr. Fennell: You may examine. 

The Court: While you are looking over your notes, I am 
- going to take a five-minute recess. Ladies and gentlemen, 

we will take a five-minute recess. Please do not dis- 
74 cuss the case either among yourselves or with anyone 

else until the entire case is in. 

[After a brief, informal recess, the proceedings 

► resumed as follows:] 

The Court: Are you ready, gentlemen? 

Mr. Fennell: Yes, your Honor. 

The Court: Are you ready? 

Mr. Harris: Yes, your Honor. 

■ Cross-examination, 

i By Mr. Harris: 

Q. Sergeant Gabrys, you testified that you saw the de¬ 
fendant in the first part of November of 1951. A. Oh, I 
» don’t believe I said that. I believe I said that I saw him 

in the latter part of 1951 prior to November, prior to the 
date of his arrest. 

Q. Where did you see him? A. I saw him at 1738 Eighth 
Street, Northwest. 

Q. Did you see him inside or outside the premises? 
A. Inside. 

r Q. Who was present? A. Oh, there were several people 

present. I don’t recall the names of them. 

Q. Now, do you know Mary G. Parker? A. Mary G. 
Parker ? 

► 75 Q. Yes, sir. A. I believe I do; yes, sir. 

Q. When did you meet her? A. I don’t recall. 

Q. You don’t? No idea at all? A. Not particularly; no, 
sir. 

' Q. Do you recall the last time you saw her? A. No; I 

don’t. 

Q. Ever see her use a drug? A. Have I ever seen her 
r use it? No, sir; I haven’t. 
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Q. What sort of a looking lady is she? Would you de¬ 
scribe her, please, sir? A. No; I don’t believe I can give 
a description of her. 

Q. In other words, sir, you don’t know her. A. Yes, sir; 
I do know her. 

Q. But you can’t describe her. A. That’s right. 

Q. Did you say you know Mary Price? A. That is correct. 
Q. When did you meet her, sir? A. I don’t remember 
the exact date of meeting her. 

Q. No idea? A. No. 

Q. Do you recall the last time you saw her ? A. The last 
time I saw Mary Price, alias Goldtooth Mary, was just 
recently when she was arrested for violating the 

76 narcotic drug laws and I interviewed her again in 

the office of the Narcotic Squad- 

Q. No; no; no. 

The Court: Please keep your voice up. 

Bv Mr. Harris: 

m 

Q. Do you recall the date? A. No, sir; I do not recall 
the date. 

Q. Do you know% sergeant, Elias Brody? A. Yes. 

Q. What sort of looking man is he, sir? A. I can’t de¬ 
scribe him to you, sir; not to any degree of accuracy. 

Q. In other words, you don’t know him. A. I do know 
him, sir. 

Q. You know the name only. A. I know the name and I 
know the individual. 

Q. And you can’t describe him? A. That is correct. 

Q. Can you describe Alice Markle? A. No, sir; I can’t. 
Q. You don’t know her? A. Are you telling me, sir, or 
are you asking me? 

Q. I am asking you. A. I do know her; yes. 

Q. But you have no idea as to how she looks. A. I can’t 
describe her to you. 

77 Q. What about Evangeline Brody? A. That’s 
correct. 

Q. Know her? A. Yes; I do. 

Q. Can you describe her? A. No, sir. 
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Q. Do you know Evaline Brody? A. Yes; I do. 

Q. Can you describe her? A. No, sir; I can’t. 

Q. And you say you know these people. A. That is 
correct. 

Mr. Harris: No further questions. 

Mr. Fennell: The Government rests, your Honor. 

The Court: Thank you, sir; that’s all. 

(The witness left the stand.) 

Mr. Fennell: May this officer be excused, if your Honor 
please ? 

The Court: Do you want this officer any further? 

Mr. Harris: May he be placed on call, your Honor? 
The Court :A11 right. 

Mr. Harris: May we approach the bench, your Honor? 
The Court: Yes. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

78 Mr. Harris: Your Honor, I am going to make 
several motions. 

The Court: All right. 

Mr. Harris: They are going to be somewhat at length 
and I would feel at greater ease if the jury were asked 
to withdraw. 

The Court: All right. 

(At the conclusion of the foregoing conference, coun¬ 
sel returned to the trial table and the proceedings 
were resumed as follows:) 

The Court: Ladies and gentlemen of the jury, the Court 
is going to excuse you for the next ten or fifteen minutes. 
There is going to be some law argued and it has to be 
argued out of the presence of the jury. So, please go to 
the jury room until I call you. 

(Thereupon, at 2:50 o’clock p.m., the jury left the 
courtroom.) 

The Court: You may proceed. 
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Motion for Judgment of Acquittal 

Mr. Harris: If it please your Honor, at the bench 
right after the opening statement of the prosecutor, I 
called your Honor’s attention to the fact that the prose¬ 
cutor did not announce that he intended to prove that 
whatever transpired at 1738 Eighth Street, Northwest, was 
with either the knowledge or the consent of Allen 

79 Williams here, and I say to your Honor, and in all 
sincerity, we are charged here under a statute 

making it a crime to keep or maintain a nuisance. The 
only way to keep or maintai nsomething is to know about it. 

The evidence here shows that on about two accasions 
this defendant was present at those premises. When any¬ 
thing illegal or even tainted with illegality was going on, 
not one line of testimony was there that he was present 
or near the premises; let alone that he knew what James 
LeGrand was doing. 

Now, if James LeGrand acted—made a sale of narcotics 
to this officer, and I say that merely for the sake of argu¬ 
ment because I don’t concede that there has been any 
proof of sale of narcotics, but assuming for the sake of 
this phase of the argument that a sale has been made and 
there was proof of a sale by James LeGrand to Officer 
Fillman, is there any proof that James LeGrand acted 
at the instance of this defendant? Is there any proof that 
James LeGrand acted with the knowledge of this defend¬ 
ant? And surely there is no proof whatsoever that James 
LeGrand was either the agent or the servant or in any wise 
connected with this defendant. 

Now, if James LeGrand was present in the premises 
and did make a sale, why would it not be that the owner 
of the premises wouldn’t be just as liable, according to 
the Government’s apparent position in this case, as the 
defendant here? 

In this type of penal statute, your Honor, it’s always 
implied that a defendant who is charged by reason 

80 or because of the act of some second or third party, 
the Government must show some concert of action 
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and, if the Government fails to show some concert between 
this defendant and the actor, then the case necessarily 
must fail. 

Now, as Point Two, I respectfully call your Honor’s 
attention to the very letter, the very wording of the statute 
itself, and it says; in part: “Any store, shop, warehouse, 
dwelling house, building, vehicle, boat, aircraft or any 
place whatsoever which is resorted to by narcotic drug 
addicts for the purpose of using narcotic drug addicts for 
the purpose of using narcotic drugs * * V’ Where is 
the proof that anybody resorted to this place for the 
purpose of using narcotic drugs? The proof on behalf 
of the Government is not that they -were resorting to 
this place for any purpose but that some people were 
seen there who vrere allegedly narcotic addicts. Why 
were they there? Officer Fillman says that, when he 
came in, they were engaged in conversation; he didn’t see 
them sue any narcotic drugs there. And surely in a crimi¬ 
nal case, the Court cannot indulge upon a presumption. 

For the sake of argument, if we assume there were nar¬ 
cotic addicts there, it is still incumbent upon the Govern¬ 
ment to prove not only that they were there, but that 
they were resorting to this place for the purpose of using 
narcotic drugs, and that surely has not been shown here. 

I point out also, your Honor, that exculpatory 
81 statements have been introduced by the Government 
in two instances. Their very first witness, Mrs. 
Gaines, testified that she had knowledge or, in effect, that 
a strange person or persons were seen putting out garbage 
and that she was so concerned that she made inquiry of 
this defendant as to whether or not he was still there and 
this defendant told her that he spent most of his time 
on Seventh Street and occasionally he came to this place 
to rest. That’s exculpatory statement number one. 

Number two was one of the last remarks made by Ser¬ 
geant Gabrys. He says he questioned this defendant on 
at least two occasions. He asked him if he was a tenant 
and he denied it Next, he asked him did he pay the rent. 
He said, “Yes; I have been paying the rent but I don’t 
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actually rent the place; I have been paying it for another 
person.” 

Now, that is a statement introduced by the Government 
itself. So, in view of those two statements introduced by 
the Government, by which they are bound, the Government 
has not shown that this defendant had the control of 
the premises. And I say to your Honor that, in order 
to make out a case of this sort, they must show not only 
a control, but an exclusive control of the premises, because 
otherwise you’d run into this situation: Mrs. Gaines is 
the owner and, if she has a tenant at sufferance or a tenant 
month-to-month, which she probably attempted to develop 
here, surely there was no leasehold interest. She had 
S2 a measure of control over the premises. If this 
defendant sublet the place, he had a measure of 
control. But surely neither Mrs. Gaines nor this defendant 
had the exclusive control over the premises. 

Now, there was testimony in two places by both officers 
as to James LeGrand. James LeGrand, of course, was 
not produced. But why charge this defendant with the 
act of a third party and at the same time not be required 
to show that they were acting together or that they were 
conspiring together or that they were acting in concert? 

So, I say to your Honor that this defendant at this 
time is entitled to a judgment of acquittal. 

The Court: I overrule your motion. Just a moment be¬ 
fore we call the jury in. 

(Brief pause). 

The Court: Bring the jury in. 

(Thereupon, at 3:10 o’clock p. m., the jury entered 
the courtroom.) 

The Court: You may proceed, gentlemen. 

Mr. Harris: Call Jeris Wilson. 
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Evidence on Behalf of the Defendant 

Thereupon 

Jens Constance Wilson 

was called as a witness for and on behalf of the defendant 
and, having been duly sworn, w r as examined and testified 
as follows: 

83 Direct examination. 

By Mr. Harris: 

Q. Will you state your full name, Miss Wilson. A. Jeris 
Constance Wilson. 

Q. You will have to speak loud enough for all the ladies 
and gentlemen of the jury and this gentleman to hear you. 
'What is your address, Miss Wilson? A. 1312 Fourth 
Street, Northwest. 

Q. Are you acquainted with the defendant Allen Wil¬ 
liams here? A. Yes. 

Q. How long have you knowm him? A. Since about 
September. 

The Court: Please speak loudly, young lady. 

The Witness: Since about August or September. 

By Mr. Harris: 

Q. Of what year? A. ’51. 

Q. Did you know where he was living during that period 
of time? A. 1837 Seventh Street, Northwrest. 

Q. And how did you know* that? A. I wras living there. 
Q. You w r ere living at 1837 Seventh 'Street? A. 
Yes. 

84 Q. And how long did you live there? A. I lived 
there—let’s see—from September up until about 

March. 

Q. Was that March of 1952? A. Yes. 

Q. Directing your attention to about the first of No¬ 
vember of 1951, w T ere you present at a time wrhen James 
LeGrand visited the home of Allen Williams? A. Yes. 
Q. Did you know' for what purpose James LeGrand 
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visited Mr. Williams? A. He came there to rent a place 
from him on Eighth Street. 

Q. And did you know about the rental? A. Yes; I was 
there. 

The Court: Keep your voice up, please, so the jury can 
hear you and these gentlemen here. 

The Witness: I was there when he came to rent the 
place. 

By Mr. Harris: 

Q. Were you ever there when he came to pay the rent? 
A. Yes. 

Q. Do you know how much rent he paid? A. Sixty 
dollars. 

Q. And did you see him pay Allen Williams? A. 
Yes. 

85 Q. And on how many occasions? A. One. 

Q. And that was for what premises or what house? 
A. The house on Eighth Street in the 1700 block. 

Q. Do you know the exact address? A. No. 

Q. Near what corner was it? A. I don’t know. 

Q. Was that 1738 Eighth Street, Northwest? 

Mr. Fennell: I object. She said she didn’t know the 
exact address. 

The Witness: I’ve never been there. 

The Court: She said she’s never been there. Objection 
sustained. 

By Mr. Harris: 

Q. You know though that it was the house in the 1700 
block of Eighth Street, near S? A. Yes. 

Q. And you know that it was in the 1700 block. A. Yes. 
Q. Do you know from whom Mr. Williams was renting 
the place? A. No. 

Mr. Harris: No further questions. 

86 Cross-examination. 

Q. How long have you known Allen Williams? A. Since 
September of ’51. 
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' Q. And how do you know him ? A. I was renting a room 
from him. 

Q. Pardon. A. I was renting a room from him. 

Q. Where were you renting a room from him? A. 1837 
Seventh Street, Northwest. 

Q. And does he own that house or premises located at 
1837 Seventh Street, Northwest? A. No; he was renting it. 

Q. WTiat did he occupy in that premises on Seventh 
Street? A. An apartment. 

Q. W T here was the apartment located? A. On the second 
floor. 

87 Q. Where did he live on the second floor? A. In 
the back. 

Q. Did you have an apartment also? A. No; a room. 

88 Q. How do you know James LeGrand? A. I just 
saw r him come in there to pay the rent. 

Q. Pardon. A. I just saw him come in there to rent the 
room and pay the rent. 

Q. You saw him come in there to rent the room and pay 
the rent. 

• •**•#*• 

89 Q. I thought you said you saw him when he came 
to rent the premises. A. Yes; the only time I did see him. 

Q. You mean, that was the one and the same occasion? 
A. Uh-huh. 

*##*##•• 

90 Q. WTien did this happen? A. Around the first, I 
guess. 

Q. The first of vrhat? A. First of November. 

Q. That was quite some time ago. A. Uh-huh. 

**#•#••• 

93 Q. Have you ever seen him rent out any other 
property besides 1738 Eighth Street to anyone else 
besides James LeGrand? A. No. 
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Q. When did it come to your knowledge that he rented 
1738 Eighth Street, or the premises on Eighth Street? 
A. When he came there that day. 

#*•••*•• 

94 Mr. Harris: That is the defendant’s case, your 
Honor. In that connection, may we approach the 

bench ? 

The Court: O.K. 

(Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

Motion for Judgment of Acquittal 

Mr. Harris: Your Honor, I wish to move for a judgment 
of acquittal and to state as my reasons in brief the same 
reasons that I stated at the close of the Government’s case; 
that is, first, that there is no showing of any agency or 
any concert as between James LeGrand and the defendant 
Allen Williams. I maintain that under the statute that is 
necessary. 

In the second place, assuming only for the purpose of 
argument that certain people were seen there on one occa¬ 
sion, allegedly dope addicts, there is nothing in the evidence 
to show that they resorted to this building for the purpose 
of using narcotic drugs. And, unless that is so, under the 
statute a case is not made out. 

In the third place, the Government has introduced ex¬ 
culpatory statements twice, by which they are bound. The 
later one was by Mr. Gabrys, who testified, as your Honor 
will recall, that the defendant denied that he was a 

95 tenant and that he only said he paid the rent but 
that he paid the rent for another person and, of 

course, he did not live there. The landladly herself testi¬ 
fied, among other things, that Allen Williams had been 
asked by her whether or not he was still living there for 
the reason that she had seen strange people around or, 
rather, she had it come to her attention that some stranger 
had been putting out the garbage and what not and, of 
course, the defendant denied that. But this is coupled with 
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the fact that she was very emphatic about the fact that she 
didn’t want her place sublet. She didn’t w^ant it sublet, 
so it w’as entirely in order for the defendant to say to her 
that he wasn’t subletting it. 

Now—and here is a point which I did not raise at the 
previous argument, your Honor—there is no proof here 
that any narcotic drug was ever sold in these premises. 
The nearest they came to it—Mr. Fillman testified that he 
came there and from James LeGrand bought some heroin. 
The heroin is not produced. The chemist is not produced, 
and there is no testimony that "what was bought was in fact 
heroin. And under this situation, your Honor, since the 
Government doesn’t prove a sale of narcotic drugs, -we are 
entitled to a judgment of acquittal. 

This is not a simple, ordinary ABC case. And even in 
the ABC case, you must prove that what is bought is 
whiskey by some means. 

96 Now, here we are proving by mere testimony of 
an officer that he bought heroin, and he doesn’t say 
that he analyzed it. All he says is that he bought it and 
sent it to the chemist—period. 

Mr. Mitchell: In addition to that, there is no showing 
of any knowledge on the part of- 

The Court: He argued that at least twice. Is that your 
entire reason? 

Mr. Harris: Yes. 

The Court: I’ll overrule your motion. 

Mr. Harris: I don’t know T wiiether your Honor is going 
to instruct the jury today. 

The Court: Yes; w T e are going to finish today. Do you 
want the stenographer to take down the argument? 

Mr. Mitchell: Yes. 

The Court: Some don’t and some do; all right. 

Mr. Harris: Your Honor, my only thought w r as—if your 
Honor is going to instruct the jury this afternoon, wffien 
will w’e have an opportunity to present wrritten prayers? 

The Court: This thing has been continued fifteen times. 
You had ample time to prepare your instructions, if you 
v*anted them. 



60 


Mr. Harris: I had no knowledge until this morning- 

The Court: There’s nothing unusual about this case. I’ll 
give the general instructions. I’ll give an instruction 

97 on the failure of the defendant to take the stand- 

Mr. Harris: I think we are entitled to a specific 
instruction relative to what is necessary under this statute. 
The Court: Have you got them ready? 

Mr. Harris: I do not have them ready, your Honor. 

The Court: All right. 

Mr. Harris: But I am praying now leave to have them 

prepared and, because of the lateness of the hour now- 

Mr. Mitchell: Why not argue and submit it to the jury 
in the morning? 

Mr. Harris: I’m going to ask for a half hour to argue; 
it was a day-long trial. 

The Court: I ’ll give you all the time you want, but we ’re 
not going to go over to another day on this. Tell me briefly 
what instructions you want. What are they? 

Mr. Harris: I want a detailed instruction on the quantum 
of the proof- 

The Court: On what of the proof? 

Mr. Mitchell: Quantum. 

Mr. Harris: Quantum of the proof necessary to show 
that Allen Williams kept and maintained this place in view 
of all this; the necessity of proof showing that not only 
the fact that on one or two occasions drug addicts were 
present in these premises, but that drug addicts resorted 
to this place for the purpose of using drugs. 

98 The Court: Well, the way you are putting it to me 
now, I am certainly going to deny it. If you will 

write it out and bring it in first thing in the morning and 
give a copy to the district attorney, we will go over it then. 
But the way you are putting it to me now, I am going to 
deny it. No question about it. 

Here’s what we are going to do now. We are going to 
finish the case, all but the instruction to the jury. I will 
instruct the jury tomorrow morning. 

Mr. Harris: That was my motion, your Honor. 

The Court: And you bring your instructions in—bring 
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them in early and give a copy to the district attorney and 
bring a copy to my office before court, about 9:15 so I can 
go over them—or about 9:00 o’clock. 

Mr. Harris: And, your Honor, we’ll submit also an in¬ 
struction as to the absence of witnesses who were pro¬ 
curable. 

Mr. Mitchell: Submit your instructions in writing. 

The Court: Yes; submit your instructions in writing. 

(At the conclusion of the foregoing conference, 
counsel returned to the trial table and the proceedings 
were resumed as follows:) 

The Court: I am making my ruling now, so there won’t 
be any question about it, that w^e are going to complete all 
the argument today and there will be nothing in the 
morning- 

Mr. Mitchell: That’s wrhat I understood you to say. 

Argument to the Jury on Behalf of the Defendant 

105 

**•••••• 

111 The Court: I’ll instrutc the jury on the law. You 
are not going to stand there and quote cases 
of all kinds and pull out different points of law. I’ll instruct 
the jury. I sustain the objection. Please confine your argu¬ 
ment to the facts here- 

Mr. Harris: It is a fact, ladies and gentlemen- 

The Court: —and draw any inferences you may from the 
facts. Go ahead. 

116 And I ask you, ladies and gentlemen of the jury, 
was the question asked on cross-examination how 
Sergeant Gabrys knew they were drug addicts. I ask you to 
consider that. 

Defense counsel is an experienced, able trial lawyer. 
Defense counsel is not guilty of an oversight. Defense 
counsel refrained from asking that question, because then 
you w r ould know how Sergeant Gabrys knew they w’ere drug 
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addicts. I did not ask that question because I could 
not. 

117 Mr. Harris: I object. 

The Court: Go ahead. You may go along. Objection 
overruled. Go ahead. 

Mr. Fennell: I did not ask it, because I could not. But 
I put before you, ladies and gentlemen of the jury, in pre¬ 
senting the case, testimony that these people were drug 
addicts. The testimony as it stands now is uncontradicted. 
I ask you again to consider that fact. 

• •••**•• 
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Discussion of Prayers 


The Court: All right; let’s go over these prayers. Num¬ 
ber 1. The Court denies Number 1. I’ll read the statute 
to them. I’ll also instruct them in my general instructions 
that, if they find beyond a reasonable doubt that the place is 
not maintained for such violation—not that he has not 
proved. 

Mr. Harris: I ’ll take an exception, if your Honor please. 

The Court: The Court denies Number 2. 

Mr. Harris: Exception, if your Honor please. 

The Court: The Court denies Number 3 and will give it 
in its general instructions. I have an instruction on that 
particular point. 

Mr. Harris: Your Honor, might I be heard briefly on 
that Number 3? 

The Court: We are not going into any long discussion 
on the prayers. I have read them and am ready to rule on 
them. I’ll deny it and you may take an exception. What 
is your point? This is a general instruction that I give in 
practically every jury case. 

Mr. Harris: Your Honor, in this particular case I think 
it should be pointed out specifically. That’s the only thing 
I wanted to bring to your Honor’s attention. 

The Court: I give that in practically every case. 
124 This is the rule as to the failure to produce a wit¬ 
ness; is that right? 
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Mr. Harris: That’s right. 

The Court: I give it in every case. I am going to give 
it in my fashion, not in your fashion. 

Mr. Harris: Exception. 

The Court: O.K. The Court denies Number 4. I’ll read 
to them the statute. 

Mr. Harris: Exception, your Honor. 

The Court: You may take an exception. Let the record 
show that you are taking an exception to all my rulings. 
The Court denies Number 5. I’ll give that in my general 
instructions; the instruction on reasonable doubt and the 
instruction on reasonable hypothesis of innocence. 

Mr. Harris: Exception. 

The Court: This is on circumstantial evidence. 

Mr. Harris: Yes, your Honor. 

The Court: I’ll give an instruction on circumstantial evi¬ 
dence, but not as you have phrased it in this prayer. So, 
I’ll deny Prayer Number 6. 

Mr. Harris: Your Honor is granting the prayer then in 
substance. 

The Court: In substance I’ll grant the prayer. Let the 

record be clear: I deny these that you have and- 

Mr. Harris: You deny them? 

125 The Court: —and I’ll cover them in my general 
instructions. 

Mr. Harris: Well, then, I object to it. 

The Court: All right; let the record be clear that you 
have an exception to it. 

Prayer Number 7 is denied because the Court will cover 
it in its general instructions. 

Mr. Harris: Exception, your Honor, to Number 7. 

The Court: Prayer Number 8, the Court denies and I 
will cover it in the general instructions. 

Mr. Harris: Exception, please. 

The Court: Prayer Number 9, the Court denies and will 
cover it in its general instructions. 

Mr. Harris: Exception, please. 

The Court: Prayer Number 10, the Court denies and it 
will be covered in the general instructions. 
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Mr. Harris: Exception, please. 

The Court: The Court denies Number 11; it will be cov¬ 
ered in the general instructions. 

Mr. Harris: Exception, please. 

The Court: I’ll grant Number 12. I generally cover it in 
my general instructions but I’ll grant your Number 12. 

The Court denies Number 13. 

Mr. Harris: Your Honor, with regard to Number 13, I 
except to your Honor’s ruling and I request that 

126 your Honor specifically instruct the jury as to the 
difference between evidence and suspicion. 

The Court: I cover that generally in my instructions. 
You heard my general instructions. You know that I cover 
pretty nearly every one of these prayers. You’ve tried 
cases before me and you know that I cover them. Let the 
record show that I deny the prayer and he excepts. 

Deny Number 14. The Court will cover it in the general 
instructions. 

Mr. Harris: Exception, please. 

The Court: What do you mean—“You are instructed 
that the arrest and prosecution * * *”—what do you mean 
by “prosecution”? 

Mr. Harris: The initiation of a prosecution against the 
defendant. 

The Court: What do you mean “initiation of prosecu¬ 
tion”—the prosecution is the testimony here. 

Mr. Harris: The mere fact that a man is being prose¬ 
cuted without more- 

The Court: Just a moment. “You are instructed that 
the arrest and prosecution of the defendant is no evidence 
of guilt”—now, you say “prosecution” is what? 

Mr. Harris: Is not evidence of guilt. The fact that a 
man is prosecuted- 

The Court: Isn’t this proceeding a prosecution? 

127 Mr. Harris: It’s part of it. 

The Court: Part of it? I think it’s the entire 
proceeding. Isn’t the testimony- 

Mr. Harris: That’s part of the prosecution. 

The Court: I’ll deny the prayer. 
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Mr. Harris: I’ll except, if your Honor please. 

The Court: All right. The Court denies Number 16 also. 

Mr. Harris: May I be heard briefly on 16? 

The Court: All right. 

Mr. Harris: With respect to the Jackson case, if your 
Honor will recall, in the argument for judgment of ac¬ 
quittal I touched upon that matter, and also in the argu¬ 
ment to the jury. We have a situation where a certain 
oral statement was made by this defendant while in cus¬ 
tody. There is no evidence that he was ever apprised of 
his constitutional rights. Nor is there any evidence that 
he was accorded any of the rights generally due to a 
defendant under such circumstances. Now, the Jackson 
case clearly holds—and this is a very recent case; I think 
it was handed down on May 29th—that the jury should 
be instructed that an alleged oral statement made under 
such circumstances should be regarded with caution. If 
your Honor denies my prayer, I except to that, but I ask 
your Honor specifically to instruct the jury to regard the 
statement made to Officer Gabrys with extreme caution. 

The Court: I’ll deny your request for an additional or 
amended instruction and deny that instruction. 

128 Mr. Harris: I’ll except. 

The Court: 0. K. I’ll deny Number 17. 

Mr. Harris: I’ll except. 

The Court: Deny Number 18. 

Mr. Harris: Except to 18. 

The Court: Let the record show that prayers 1 through 
18 have been denied and counsel for the defendant has- 

Mr. Harris: Your Honor granted Number 12. 

The Court: With the exception of Number 12. I granted 
Number 12. 

Mr. Harris: I wish for the record to except generally 
and specifically—rather, to reiterate my objections to the 
denial of all these prayers with the exception, of course, 
of Number 12, which was granted. 

• •••**•# 

Mr. Harris: Yes, your Honor. I would like to say at 
this time and before your Honor instructs the jury that 
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the information in this case alleges a crime in the dis¬ 
junctive. We say to your Honor that this crime could 
be committed in either of two ways and we now call upon 
the Government specifically to make an election as to 
which of the two disjunctive clauses in the charge and 
allegation they wish to proceed on, or whether they desire 
to proceed on both, and, if they so desire, that your 
Honor will give a proper instructon. 

129 Mr. Fennell: Your Honor, I think this statute is 
comparable to the negligent homicide act where it 

has been held repeatedly, as your Honor will recall, in 
that act it is the negligent or careless or reckless or some- 
other-phrase driving of an automobile. Now, each of those 
is a different thing and the Government has not been re¬ 
quired to elect. This is comparable to that statute. We 
have two elements here. It’s in the “or”, the disjunctive, 
as Mr. Harris says. We have offered proof of both of 
those elements. We don’t feel that there is any necessity 
here at this time to make an election. It’s a question of 
fact for the jury. 

Mr. Harris: It is then the Government’s position that 
you are proceeding on both? 

The Court: Both what? 

Mr. Harris: Both of the disjunctive clauses in the charge. 
The information charges this man with two matters 
and- 

Mr. Fennell: The information so charges and we have 
offered such proof. 

Mr. Harris: We are entitled to an election at this time 
or, rather, a statement by the Government that they are 
proceeding on both phases of it. 

The Court: “For the purpose of using narcotic drugs 
or which was used for the illegal keeping or selling”—is 
that the disjunctive that you mean? 

Mr. Harris: The statute, your Honor, admits of 

130 a commission of a crime in one of two ways. The 
information here alleges in the words of the statute. 

Now, with regard to the negligent homicide act, I think 
this statute is more nearly comparable to the D. C. robbery 
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statute. True enough, the Court of Appeals has held that 
the Government may go ahead and allege a robbery to 
have been committed in all the five statutory ways. How¬ 
ever, the Court of Appeals also says there will come a 
time during the trial or when the Government has com¬ 
pleted all of its evidence that they must elect whether 
they are going forward on any one or on all five. 

The Court: Well, the Government is relying upon: prem¬ 
ises resorted to by narcotic drug addicts for the purpose 
of using narcotic drugs; correct? 

Mr. Fennell: That’s right. 

The Court: Or which is used for the illegal keeping or 
selling of the same. Now, I recall yesterday in your final 
summation to the jury, you were discussing sale; you said 
there was no sale here and that, if he was charged with a 
sale, that would be a dilferent charge entirely. 

Mr. Fennell: If Allen Williams had been charged; yes. 

The Court: That’s right. So, the only thing before the 
jury is: using the premises for the purpose of using nar¬ 
cotic drugs or keeping- 

Mr. Harris: Now, the minute your Honor says “or 
keeping” then that goes into the other phase of it. 

131 The Court: —or the illegal keeping- 

Mr. Harris: Illegal keeping or sale—keeping it 
for the purpose of illegal sale. 

The Court: Oh, no. No. No. —or which is used for 
the illegal—the premises which is used for the illegal keep¬ 
ing or selling of the same. Yesterday in his summation 
to the jury, he definitely told the jury: in other words, 
what I am telling you now is to disregard the selling of 
narcotics in the premises. 

Mr. Harris: Will your Honor so instruct the jury? 

The Court: That they are only concerned with the keep¬ 
ing of the premises for the purpose of using narcotics and 
for keeping narcotics? 

Mr. Fennell: Yes, your Honor. I believe that will- 

The Court: All right. 

**•••••• 
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Mr. Harris: I think the prosecutor here perhaps believes 
that I am making a request to strike the testimony. But 
that’s not the fact. , I am asking your Honor: if the 

132 Government admits that there is no proof of any 
sale, then I think we are entitled to have the jury 

not regard that matter. 

The Court: I will so instruct the jury. They are not 
to be concerned with or to deliberate on any sale as such 
but they may consider the testimony of the sale along with 
all the other evidence to determine whether the premises 
were used for the purpose of using narcotics. He has 
told the jury that the sale is out. There is no sale in 
this thing at all. Definitely he told the jury that the de¬ 
fendant would be charged with another crime, a more 
serious crime. You know that, as well as I do. 

* #'• • # # • * 

Charge to the Jury 

The Court (Scalley, J.): Ladies and gentlemen of the 
jury, the evidence is now before you and it is for you to 
decide whether or not the defendant is guilty as charged. 

In this case the defendant is charged with maintaining 
a common nuisance, and the Court gives you the following 
instruction on a common nuisance: 

“Any store, shop, warehouse, dwelling-house, build¬ 
ing, vehicle, boat, aircraft, or any place what- 

133 ever, which is resorted to by narcotic drug 
addicts for the purpose of using narcotic drugs 

or which is used for the illegal keeping or selling of 
the same, shall be deemed a common nuisance. No 
person shall keep or maintain such a common 
nuisance.” 

Ladies and gentlemen of the jury, you are further in¬ 
structed that this information filed in this case is not to 
be considered evidence. It is only an allegation or a charge 
preferred against the defendant, and every material part 
thereof must be proven by the Government beyond a 
reasonable doubt. 
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What is a reasonable doubt? A reasonable doubt is 
such a doubt as will leave a juror’s mind, after candid 
and impartial consideration of all the evidence, so unde¬ 
cided that he or she is unable to say that he or she has 
an abiding conviction of the defendant’s guilt, or such a 
doubt as in the graver and more important transactions 
of life would cause a reasonable and prudent person to 
hesitate and pause. Again, a reasonable doubt is a doubt 
based on reason and one which is reasonable in view of 
all the facts. A reasonable doubt is a doubt for which 
you can give a reason. 

If, after fairly and impartially considering all the facts 
in the case, you can truthfully say to yourself that you 
are not satisfied with the guilt of the defendant, then you 
have a reasonable doubt and you should acquit the 
134 defendant. But if, after fairly and impartially con¬ 
sidering all the facts in the case, you have an abid¬ 
ing conviction of the defendant’s guilt, then you can have 
no reasonable doubt and you should find the defendant 
guilty. 

A reasonable doubt must have a foundation in reason 
and not in speculation or surmise. It must not be gener¬ 
ated by a kindly feeling toward the defendant or arise 
from sympathy for him. It must be a substantial doubt 
arising from an insufficiency of all the evidence and not 
be a mere possibility. 

The jury is further instructed that you are the sole 
judges of all questions of fact. 

It is for you to say what weight you will give to the 
testimony of any witness who has testified during the 
progress of the trial. In passing upon the question of 
the credibility of the different witnesses, you should weigh 
carefully every fact and circumstance in connection with 
the evidence which has been submitted to you for con¬ 
sideration. Some of the usual tests which, among others, 
it will be proper for you to apply are: the deportment 
and the manner of the witness on the stand, his or her 
apparent bias or interest in the result of the trial, the 
probability or the improbability of the testimony as it 
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was told, its harmony or incongruity with other facts in 
the case which you may find to be established beyond a 
reasonable doubt. 

Moreover, it is in the discretion of the jury to 

135 reject in whole or in part the testimony of any wit¬ 
ness whom you believe to have knowingly and wil¬ 
fully testified falsely as to any material or important fact 
or facts in the case, accordingly as you deem* it just and 
proper in view of all the facts and circumstances. 

The jury is further instructed that the defendant is pre¬ 
sumed to be innocent of this charge, and this presumption 
attends him throughout the progress of the trial until it 
is overcome by evidence proving his guilt to your satis¬ 
faction bevond a reasonable doubt. 

w 

Before the jury can convict the defendant, the prosecu¬ 
tion must have established beyond a reasonable doubt that 
the defendant is guilty as charged. 

In this case, as in all criminal cases, the defendant is 
not required to prove himself innocent or to put in any 
evidence at all on the subject. This is consistent with 
our theory of the law that a man is presumed to be inno¬ 
cent until he is proven guilty and the Government has 
established the guilt of the defendant beyond a reasonable 
doubt. 

As I have indicated to you, you should consider all 
the evidence in the ca.se and, if after considering all the 
evidence and testimony, you have a reasonable doubt as 
to the guilt of the defendant, then you should acquit him. 
On the other hand, if you have no reasonable doubt as to 
his guilt, you should return a verdict of guilty as 
charged. 

136 You should consider all the evidence in the case, 
both from the standpoint of the prosecution and from 

the standpoint of the defense, and you are entitled to draw 
your own reasonable inferences and deductions from the 
testimony. 

You are further instructed that you shall consider only 
such evidence as has been admitted by the Court or stipu¬ 
lated to between counsel. 
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You must not consider any testimony stricken by the 
Court. 

You are further instructed that it is the law that a 
witness is presumed to speak the truth. This presumption, 
however, may be overcome by contradictory evidence, by 
the manner in which the witness testifies, or by the char¬ 
acter of his or her testimony, or by evidence pertaining 
to his or her motives. 

Ladies and gentlemen of the jury, in this case the de¬ 
fendant did not take the stand to testify, and the Court 
instructs you as follows: The defendant in this case has not 
taken the witness stand to testify. He did not have to 
testify. He may do so if he wishes. He is within his legal 
rights in not taking the witness stand to testify and the 
fact that he has failed to testify is not to be indulged in by 
you as an inference or presumption as to his guilt. 

The Court further instructs the jury that, if you find 
that it was within the power of either party to produce a 
witness or witnesses having personal knowledge of 
137 the material facts in this case and that that party 
or parties failed to produce said witness or wit¬ 
nesses to testify, you have the right to infer that the testi¬ 
mony of said witness or witnesses would have been against 
and unfavorable to the contention of that party who failed 
to produce the witness or witnesses. 

The Court is going to instruct you on circumstantial evi¬ 
dence, ladies and gentlemen of the jury. Circumstantial 
evidence is proof by circumstances surrounding the trans¬ 
action ; proof of certain facts and circumstances in a given 
cause from which the jury may infer other connected facts 
which usually and reasonably follow according to the com¬ 
mon experience of mankind. Circumstantial or indirect 
evidence consists of proof of collateral facts which are sup¬ 
posed to have a connection, near or remote, with the liti¬ 
gated fact, that is, with the ultimate fact required to be 
established in a particular case. Or, as sometimes ex¬ 
pressed, it is the proof of some fact or facts other than 
the ultimate fact to be proved from which, taking either 
singly or collectively, the existence of the particular fact 
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in question may be inferred as a necessary or probable 
consequence. 

The jury is further instructed—I have granted this— 
I have instructed to this effect in substance, but I will 
instruct them again—the jury is instructed that the only 
object and purpose of an information in a criminal case; 
that is, this instrument here, is to inform the de- 

138 fendant of the cause of the accusation against him; 
that it does not amount to evidence in any degree 

whatever and the only purpose for which it can be con¬ 
sidered by the jury is to determine the charge of which 
the defendant is accused. 

The Court further instructs the jury that, if you can 
reconcile the evidence in this case with any hypothesis con¬ 
sistent with the innocence of the defendant, you should do 
so and in that case your verdict would be not guilty. 

Are there any exceptions to my instructions? 

Mr. Fennell: No, your Honor. 

The Court: Or are there any further instructions? 

Mr. Fennell: The Government is satisfied. 

Mr. Harris: Yes, your Honor. 

The Court: All right; approach the bench. 

(Thereupon, counsel for both sides approached the 
bench and conferred with the Court, in a low tone of 
voice, as follows:) 

Mr. Harris: Your Honor gave no instruction on burden 
of proof. 

The Court: Certainly I did. 

Mr. Harris: I listened for it. 

The Court: It’s in the general instructions: every ele¬ 
ment must be proven by the Government beyond a reason¬ 
able doubt. 

Mr. Harris: I would consider that reasonable 

139 doubt. I think we should have some instruction that 
clearly tells the jury that it is incumbent upon the 

Government- 

The Court: To prove beyond a reasonable doubt that the 
defendant is guilty. 
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Mr. Harris: And that is not up to the defendant to prove 
himself innocent. 

The Court: What? 

Mr. Harris: And that is not up to the defendant to prove 
himself innocent. 

The Court: I have covered that in my general instruc¬ 
tions. I said he doesn’t have to take the stand. 

Mr. Harris: That’s not the same. 

The Court: He is presumed to be innocent—I covered 
that in my general instructions. 

Mr. Harris: I think you should have a more specific 
instruction on the burden of proof. 

The Court: All right, I’ll give the general instruction 
that the Court instructs the jury that the burden of proof 
is upon the Government to find that the defendant is guilty 
of the charge beyond a reasonable doubt. All right; that 
is a general charge—without elaborating any more than 
that on it. 

Mr. Fennell: No, your Honor. 

Mr. Harris: Yes. 

The Court: That all weaves in through my general in¬ 
structions, but, all right, I’ll give it again. 

140 Mr. Harris: With respect to the instruction on 
circumstantial evidence, I think we are entitled also 
to the instruction that the circumstances themselves must 
be proved and not presumed. 

The Court: I have given an instruction—give the word¬ 
ing of the instruction that you want. 

Mr. Harris: Your Honor, we have no quarrel with what 
you did say with regard to circumstantial evidence. How¬ 
ever, I think the instruction did not go far enough in that 
there is such a thing as the jury presuming upon a pre¬ 
sumption, which isn’t permissible under the law and for 
that reason we believe that we are entitled to an instruction 
stating that the circumstances must be proved; in other 
words, the Government is not entitled to have a circum¬ 
stance itself presumed and from that presumption build 
up a fact or start w T ith a presumption so that you have no 
ultimate fact. 
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The Court: You go into that ad infinitum. No; I gave 
niv instruction. Let the record show that I deny the in¬ 
struction that he just wanted. Anything else? 

Mr. Harris: Well, now, then I except to that. And there 
was something else—(pause)—oh, yes; your Honor, I think 
we are entitled also and your Honor did not instruct that 
where there is evidence that is as consistent with guilt as it 
is with innocence, then it is the duty of the jury to acquit. 

The Court: I gave them that instruction. Listen, 
141 I have given them the instructions on every point 
that you raised. 

Mr. Harris: Your Honor did instruct them on a portion 
of it. 

The Court: I am not going to enlarge on it. Let the 
record show the exception. 

Mr. Harris: I want to except to the charge generally 
and specifically to each and every part. 

The Court: 0. K. 

Mr. Harris: And to note my exception to the denial of 
our prayers 1 through 18 except 12; that’s the one you 
granted. 

The Court: It’s all in the record already. 

Mr. Harris: Well, I think under the Villaro7na case you 
have to do it after the charge also. 

The Court All right. 

(At the conclusion of the foregoing conference, 
counsel returned to the trial table and the proceedings 
were resumed as follows:) 

The Court: Ladies and gentlemen of the jury, the Court 
further instructs you, as you well know now since you have 
been sitting here for nigh on two weeks—that the burden 
of proof in any criminal case is upon the Government to 
prove the charges against the defendant beyond a reason¬ 
able doubt. 

Ladies and gentlemen of the jury, please retire to your 
jury room, select a foreman. As you know, your verdict 
must be unanimous. All must concur in the verdict. 
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